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Summary of Interim Recommendations and Issues on Which Further Views are sought
Credit Assessment

· That a general principle of responsible lending be included in the set of guiding principles for the Code, similar to the British Banking Code and Abacus Draft Code of Practice.

· That Clause 25.1 is retained as a stand alone clause with a separate heading such as Credit Assessment.

· That Clause 25.1 be expanded to include reference to credit assessment policies and procedures to be developed by the ABA in consultation with consumers, regulators and banks, published on the ABA website and the websites of subscribing banks and reviewed annually by the Consultative Forum to ensure currency with relevant legislation, standards and best practice.

Hardship

· That Clause 25.2 is retained as a stand alone clause with a heading such as Customers Experiencing Financial Difficulties.

· That Clause 25.2 includes reference to working with customers and their financial counsellors or representative in developing a repayment plan.

· That Clause 25.3 include a reference and pointer to protocols for identifying and managing customers who are experiencing financial difficulty, to be developed by the ABA in consultation with consumer representatives, regulators and banks, published on the ABA’s website and reviewed annually by the Consultative Forum to ensure their currency with relevant laws and standards.

Debt Collectors

· That Clause 29 of the Code is amended to include reference to ACCC and ASIC debt collection guidelines with a pointer to the guidelines.

· That the debt collection clause be relocated near the clause on Customers Experiencing Financial Difficulties.

· That the debt collection clause be expanded to include a reference and pointer to debt collection policies and guidelines to be developed by the ABA in consultation with consumers, regulators and banks, published on the ABA website and reviewed annually by the Consultative Forum to ensure currency with relevant laws and standards.

· That in the development of the debt collection policies and procedures consideration is given to appropriate provisions for isolated and Indigenous communities.

Guarantees

· That clause 28.5 is amended to replace the last sentence in Clause 28.5 (b) with provision to allow a shorter period if the guarantor has obtained independent legal advice or if the guarantor requests a shorter period of time.

· That Clause 28.16 is amended to include the addition of ‘related guarantor’.

· That Clause 40 include a definition of ‘related guarantor’ to mean a guarantor of a Facility, other than a sole director guarantor, commercial asset financing guarantor, or director guarantor, who is an officer of the debtor under the Facility; or is employed in a general managerial capacity by the debtor under the Facility; or is otherwise involved in the day to day affairs of the business of the debtor under the Facility; and through that relationship has access to the financial and business records of the debtor under the Facility.

· That the ABA, in consultation with banks, consumers and regulators, develop proposals for inclusion in the Code in relation to guarantees involving principal and agent arrangements 

· That Clause 28 4 be amended to include a new provision (f) relating to privacy requirements in relation to the disclosure of information under clauses 24.4 (b), (c), (d) and (e).

Relationship between Code Compliance Monitoring Committee and Banking and Financial Services Ombudsman

· That the relationship between the CCMC and BFSO be clarified in the context of the establishment of the merger between the BFSO, FICS and FICS.

· That all alleged breaches of the Code be referred to the FOS in the first instance for determination as to whether the matter should be referred to a case manager in the FOS or to the CCMC for consideration as to whether there has or has not been a breach of the Code.

· That the composition of the CCMC include: 

· A consumer representative appointed by the consumer representative on the FOS Board;

· An industry representative appointed by the subscriber banks through the ABA.

· And independent chair jointly appointed by the consumer representatives on the FOS Board and the ABA on behalf of subscriber banks.

· That the role of the Code Compliance Committee include:

· Monitor Code compliance through referrals, reports and data received from the FOS;

· Make determinations on allegations that a bank has breached the Code, which are referred to the CCMC by FOS

· Conduct enquiries into systemic issues in relation to the Code that are identified by FOS and the CCMC.

· Conduct its own enquiries into banks’ compliance with the Code.

· Determine sanctions in accordance with the current Code provisions,

· Prepare an annual report on compliance with the Code

· Contribute to joint publications between the CCMC and FOS on Code issues.

· Promote awareness of the Code with banks through the provision of feedback on emerging Code compliance issues.

· That the charter, constitution, terms of reference and operating protocols of the CCCMC incorporate principles of procedural fairness and provide guidance on the factors that should be considered in determining a matter.

· That consideration is given to broadening the range of sanctions available to the CCMC such as a warning, requirement to rectify an issue within a specified time and conduct of a compliance audit, so that any sanctions that are imposed are commensurate with the extent and severity of the breach.

Reverse Mortgages

· The Code include reference to equity or reverse mortgages and a commitment to comply with and a reference and pointer to the SEQUAL Code 

Fees and Charges

· That reference to ‘standard fees and charges’ in the code is replaced by ’fees and charges’.

· That Clause 40 be amended to delete reference to ‘standard fees and charges’ and replace it with ‘fees and charges’ and include in the definition of ‘fees and charges” reference to the reasonable recovery of costs incurred by the banks when customers default on their repayments, exceed their overdraft limit or are overdrawn on their account.

· That the ABA regularly updates the facts sheet on exception fees which is published on the ABA’s website.
Direct Debits

· That clause 19 is amended to distinguish between a cancellation of a direct debit and a change of a direct debit.
Electronic Banking

· That Clause 33 be simplified along the lines of the Abacus Draft Code Clause 15 and taking into account the proposed approach by ASIC as set out in the consultation paper on Facilitating Online Financial Services Disclosures.

· That Clause 33 includes a reference and pointer to the EFT Code and a statement that in the event of any inconsistency between the Banking code of Practice and the EFT Code, the latter will prevail.

Communication

· That a commitment to communicate in a timely and courteous manner be included in the general principles of the Code. 

Account Suitability
· That Clause 14 of the Code is amended to remove the last sentence to eliminate any potential risk of breaching FSR requirements. 
· That Clause 14 of the Code includes reference to Indigenous customers.

Terms and Conditions

· That Clause 10 is simplified to clarify and eliminate any overlap or duplication with reference to terms and conditions in other Code provisions.

· That the review of Clause 10 be informed by the work of the Australian Government Financial Services Working Group looking at the length, complexity and readability of disclosure documentation in financial services.

Compliance with Laws

· That references and pointers to relevant laws be included in Clauses in the Code as appropriate.

· That consideration be given to deleting Clause 3 of the code

Copies of documents

· That Clause 11 is amended to make it consistent with the 7 year statutory requirement for the provision of copies of documents.

Opening of Accounts

· That Clause 16 of the code is amended to include reference to AML/CTF legislation.

· That Clause 16(a) should include reference to information tailored to customer identification issues faced by remote Indigenous communities.

Notification of Changes in Terms and Conditions

· That Clause 18 is amended to include the use of electronic communication to meet the notification requirements of the information prescribed in this Clause.

Chargebacks

· That Clause 20 is amended to include alternative means of providing the annual information on chargebacks, such as by Internet, websites or other electronic means.

Privacy

· That any changes to Clause 22 be considered in the context of the report by the Australian Law Reform Commission into privacy legislation.

Electronic Banking

· That Clause 24 of the Code is aligned with the relevant EFT Code provisions when they are finalised.

Indigenous Customers

· That the Code includes reference to the Indigenous Commitment Statement and incorporate principles in relation to the provision of appropriate banking services to Indigenous communities, particularly those in remote locations.

Language and Structure of the Code

· That the language of the revised Code be simplified and less formal.
· That the structure of the Code be amended to link related topics more closely together in the Code.
· That the Code be drafted as a principles based reference for banks and consumers in a way that will keep pace with rapid developments in the consumer and financial regulatory environments.

1. Introduction 

The Code of Banking Practice (“the Code”) is a voluntary code of conduct which sets standards of good banking practice for banks to follow when dealing with individual and small business customers and their guarantors.

The Code was first published in November 1993, and with the agreement of the Federal Treasurer, became fully operative from 1 November 1996.

Clause 5 of the Code prescribes that the Australian Bankers Association (“ABA”) is to commission an independent and transparent review of the Code at least every 3 years in consultation with:

a) banks which adopt the Code;
b) consumer organisations;
c) other interested industry associations;
d) relevant regulatory bodies; and

e) other interested stakeholders. 

The first review of the Code was undertaken in 2000 and 2001. The current version of the Code, which was published in May 2004, reflects the outcomes of the extensive consultation undertaken during the first review of the Code. 

On 29 November 2007, the ABA engaged Ms Jan McClelland (“the Reviewer”) to conduct the second independent review of the Banking Code of Practice.
2. Terms of Reference

The terms of reference for the review are set out in full at Appendix A. The terms of reference set out key considerations for the review including:
· The value of the code in encouraging membership by industry participants and regulator support;
· Use of plain language so that the Code is easily interpreted, understood and applied by banks and customers alike;
· The balance between a more principles-based approach and the need for banks to be clear about their promises and accountability under the Code;
· The commitment of banks to continuously improve standards of practice and service in the banking industry; 
· An evidence based approach for amendments to the Code; 
· The impacts of any recommendations on banks and bank customers; 
· The need for flexibility in the provision of products and services and to promote  competitive advantage; 
· Comparable industry codes and other self regulatory arrangements including the Electronic Funds Transfer Code of Conduct;
· Changes which have occurred in the legal and regulatory environment since the last review of Code;
· Consistency with other self regulatory initiatives and formal regulation;
· The principle of certainty of contract between bank and customer;
· The requirement of banks to act in accordance with prudential standards necessary to preserve the stability and integrity of the Australian banking system.
The scope of the review as specified in the terms of reference includes reporting on:
· How the Code has operated since its last review and the perception of the Code among community, consumer, industry, regulatory and political interests;
· What barriers, if any, exist to the membership of the Code;
· Means for addressing any interpretation or comprehension difficulties by banks or customers in relation to the provisions of the Code;
· Means for addressing any significant compliance difficulties, including significant competitive disadvantages, that banks have in conforming with the Code;
· Changes that have occurred in the banking and customer environment, regulatory and operational, and what, if any, responses are required under the Code;
· The structural, organisational and operational aspects of the relationship between internal complaints handling, external dispute resolution and monitoring of banks’ compliance with the Code;
· How the obligations on subscribers under the provisions of the Code can be harmonised with the provisions of the Electronic Funds Transfer Code of Conduct and relevant legislation.
3. Structure of the Issues Paper

The Issues paper discusses the methodology for the review and the context in which the Review is taking place. 
The paper discusses each of the issues raised during the consultations and in submissions and correspondence. The issues include substantive issues around policies and practice as well as issues relating to changes in the wording of clauses to ensure alignment with current legislation or other regulatory changes.

Interim Recommendations are made as a basis for further submissions and consultations. 
4. Approach

Prior to the engagement of the Independent Reviewer in May 2007 the ABA advised consumers, regulators and stakeholders of the forthcoming review and sought their views on the scope of the review and the issues they would like to be considered by the review. 
A number of organisations responded identifying issues and providing comments and suggestions for possible amendments to the Code. These responses were provided to the Reviewer at the time of her engagement to assist in providing a context to the review and in shaping the review methodology.

Shortly after the engagement of the Reviewer, the ABA arranged for the Reviewer to meet with members of the Consumer Consultation Forum
 to seek their views on relevant issues and to consult with them on the proposed methodology and timeframe for the review.

Consumers, banks and regulators commented on the significance of the previous review in providing a comprehensive and critical analysis and evaluation of the Code and its impact on consumers and banks. Because of the strong foundation established by the previous review of the Code, consumers, regulators and banks expressed the view that the current Code does not require extensive changes. The current review provides an opportunity to review the provisions of the Code in the context of legislative, economic, social and technological changes which have occurred since the previous review.
The commencement of the review was publicised in a press release issued by the ABA in late December 2007. In early January 2008 the Reviewer wrote to consumer representatives, Chief Executives of State Government Departments of Fair Trading, Commonwealth regulatory agencies, industry associations and other persons and organisations who might have an interest in the review advising them of the commencement of the review and inviting submissions and consultations with them on issues, comments and suggestions.

The Reviewer held meetings and discussions with consumer organisations, government departments, industry associations, interested organisations and individuals. A number of organisations indicated that they would not be making written submissions to the Review until after the release of the Issues Paper. Others have made submissions outlining issues identified during consultations with the Reviewer. The submissions have been published on the website with the permission of the organisations and individuals.

The Review has also met with representatives of Code subscriber banks and has attended presentations and discussions on aspects of banking practice organised by individual banks.

The Reviewer attended a round table forum of consumer representatives, banks, the Banking Ombudsman and Code Compliance Monitoring Committee that was organised by the ABA to discuss the issue of financial hardship including implications for the review of the Code.

In addition to extensive consultation with organisations and individuals, the Reviewer has undertaken an extensive review of documentation on banking and related practices overseas and in other sectors, legislative and regulatory changes and decisions of courts, regulators and dispute resolution bodies which might impact on the Code.
A list of consultations, submissions and correspondence is at Appendix B.

5. Acknowledgements

The Reviewer would like to thank the organisations and individuals who have contributed to the review. They have been most generous in giving their time and in sharing information, insights and suggestions on the Code and related banking standards and services. They have approached the consultations in a spirit of cooperation and with a genuine desire to achieve a Code that works effectively for banks and consumers and the economic and social wellbeing of Australia.
The Reviewer also wishes to acknowledge the outstanding work of the previous Reviewer, Mr Richard Viney, in establishing a strong base and platform for the current review.
6. Context

The Review has been undertaken at a time of major changes in the economic and financial regulatory landscape of Australia. 
6.1 Economic Environment

The fall-out emanating from the US sub-prime crisis has affected banks and consumers. The slowing in the world economy, the increasing cost of borrowing on international capital markets and the international market volatility have had a significant impact on banks and other financial institutions in Australia. The US sub-prime crisis has also highlighted awareness among consumers, governments, regulators and financial institutions of the impact that a deterioration in lending standards can have on individuals and families as well as on financial institutions and national and global economic environments.
In a statement to the Senate Select Committee on Economics on 21 February 2008, the Chairman of the Australian Prudential Regulatory Authority (“APRA”) commented on the effects of the prolonged period of turbulence in global credit and equity markets on authorised deposit institutions (“ADIs”), a collective term used banks, building societies and credit unions. He stated that:

“the turbulence had its origins in the sharp deterioration in the United States sub-prime mortgage market and is now casting a broad pall over the global economy”. 
ADIs have been affected in a number of ways including increases in wholesale funding costs, drying up of some funding sources and exposures to some high profile debt situations.

At the same time rising interest rates, increases in fuel prices, utilities and food are placing increasing financial pressures on consumers. Financial counsellors report an increasing number of clients seeking financial counselling assistance, and the New South Wales and Commonwealth Governments have recently announced additional funding for financial counselling services to assist in meeting this increase in demand.

6.2 Regulatory Developments

There have been significant regulatory developments since the last review of the Code. These include:
6.2.1 The Anti-Money Laundering and Counter-Terrorism Financing Act 2006

The Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (“AML/CTF Act”) came into effect in late 2006. The legislation is aimed at bringing Australia into line with international standards in relation to preventing and detecting money laundering and terrorism financing by providing enforcement agencies with targeted information about possible criminal activity and terrorism. The AML/CTF Act imposes obligations on banks and providers of financial services in relation to:

· identification, verification and ongoing monitoring of customers;

· reporting suspicious matters and transactions above a set threshold;

· ensuring customer information accompanies international funds transfer instructions; and 
· record keeping obligations
6.2.2 The Australian Government Productivity Commission’s Inquiry into Australia’s Consumer Policy Framework 2007-2008
During 2007 and 2008 the Australian Government Productivity Commission undertook and inquiry into Australia’s consumer policy framework and its administration. The purpose of the Inquiry, which was commissioned by the Treasurer in December 2006, was to review and report on:

· Ways to improve the consumer policy framework to assist and empower consumers, including disadvantaged and vulnerable consumers, to operate effectively in increasingly complex markets;

· Ways to better harmonise and coordinate consumer policy across jurisdictions, including by reducing reliance on industry specific regulation and making greater use of general consumer regulation;

· Any areas of consumer regulation that are unlikely to provide net benefits and which could be revised or repealed; and

· The extent to which more effective use could be made of self regulatory, co-regulatory, consumer education and consumer information approaches and principles based regulation. 
In undertaking its assessments, the Commission was asked to have regard to a range of matters including:

· the benefits of well-targeted consumer policy for consumer well being, efficiency and productivity; 
· the burden on consumers and businesses of unnecessary or poorly configured regulation; 
· the need for consumer policy to be evidenced based; 
· the shared responsibility of consumers, business and governments for responding to consumer issues; and 
· the impact of consumer polices on other government objectives such as promoting competition and facilitating trade
.

The Productivity Commission released its report of the inquiry in early May 2008
. The recommendations, if adopted and implemented, will have a significant impact on consumer laws and regulatory framework in Australia as well as implications for a number of provisions of the Banking Code of Practice.

6.2.3 The Australian Law Reform Commission’s Review of Privacy Legislation

The Australian Law Reform Commission (“ALRC”) is currently reviewing Privacy Legislation including credit reporting provisions. The final report, which is expected to be released at the end of May 2008, could also have implications for a number of provisions within the Banking Code of Practice.
6.2.4 Ministerial Council of Consumer Affairs (“MCCA”)

The MCCA has commissioned projects into a range of issues which have potential implications for the Banking Code of Practice. These include:

· responsible lending; 
· proposed legislative amendments in relation to fringe lending; 
· reverse mortgages; and

· unfair contract provisions. 
6.2.5 The Australian Securities and Investment Commission (Fair Bank & Credit Card Fees) Amendment Bill 2007
The Australian Securities and Investment Commission (Fair Bank & Credit Card Fees) Amendment Bill 2007 has been referred to the Senate Economic Committee for review. The Bill if enacted would:
· Prohibit penalty fees imposed on failed financial services transactions if the customer had no actual or constructive knowledge that the transaction would fail
· Ensure penalty fees for financial services represent a reasonable estimate of the loss suffered by the supplier as a result of the conduct by which the consumer incurs the penalty fee; and 

· Enable ASIC to enforce undertakings from financial services suppliers with respect to penalty fees.
6.2.6 Online Financial Services Disclosures

In April 2008 ASIC released a consultation paper on Facilitating Online Financial Services Disclosures. The paper sets out ASIC’s proposed approach to using email and the internet to provide financial services information under the Corporations Act and seeks the views of consumers, product providers and financial services professionals on the proposals.

6.2.7 New ASIC Dispute Resolution Standard

The Review by ASIC of its policy statements relating to dispute resolution leading to a new standard AS ISO 10 002 has implications for the Code.

6.2.8 Merger of Financial Ombudsman Services

On 20 May 2008 ASIC announced the approval of the new Financial Ombudsman Service (“FOS”). FOS will represent the merger of the Financial Industry Complaints Service (“FICS”), the Banking and Financial Ombudsman Service (“BFSO”) and the Insurance Ombudsman Service (“IOS”). In welcoming the move by the three existing schemes to consolidate operations into a single service, ASIC noted that complaints schemes play a vital role in the broader consumer protection framework for financial services. 

“They provide a forum for consumers to resolve complaints against industry that is quicker and cheaper than the formal legal system and an opportunity to improve industry standards of conduct and to improve relations between industry participants and consumers”.
 
ASIC also commented that

“This development will promote better outcomes both for the industry, as members of the scheme, and for consumers and investors with an unresolved dispute against their financial services provider. These outcomes include greater accessibility, consistency and efficiency, and the potential for economies of scale”.
FOS will be operational from 1 July 2008. In the first instance, FOS will continue to operate the rules and procedures of the three existing schemes, with a view to operating under a single set of rules no later than 1 January 2010.
6.3 Reviews of Other Codes of Practice

Since the previous review of the Banking Code of Practice there have been reviews of other relevant and related codes of practice as well as the development of new codes of practice in financial and related services industries. These include

· The Review of the Electronic Funds Transfer Code of Practice by ASIC
· The review and introduction of a revised British Banking Code in March 2008. 
· The General Insurance Code of Practice which came into operation in July 2006

· The development by Abacus, the peak industry body for credit unions and mutual building societies, of a Draft Code of Practice for its industry.

· The development by the Mortgage and Finance Association of Australia (“MFAA”) of a Code of Practice for its members.
· The development by Senior Australian Equity Release Association (“SEQUAL”), a not for profit organisation established in 2005 to oversee lenders of equity release loans, also referred to as reverse mortgages of a Code of Conduct for its members.
6.4 Publications of Decisions and Findings of the Banking and Financial Services Ombudsman and Code compliance Monitoring Group

The publication by the Banking and Financial Services Ombudsman and Code Compliance Monitoring Committee of bulletins and reports on the operation of various provisions of the Code provides valuable information to assist the review of the Code.
6.5 Commonwealth Government Reforms

6.5.1 Account Switching

On 8 February 2008, the Treasurer announced a package of 4 measures to promote competition in the retail banking market by making it easier for customers to switch accounts between banks. These include:
· A listing and switching service that requires banks to provide their customers with accurate information on all direct debits and credits to take to a new bank for easier transferal, if they switch.  Banks will also be required to assist new customers to re-establish their direct debits and credits; 

· A single consumer complaints hotline providing a first contact point for all consumer complaints about basic banking products – to be provided and maintained by ASIC; 

· Comprehensive consumer education resources , including a detailed and informative web site providing advice on how to switch, and the costs and benefits of doing so; and 

· An ASIC-led industry review of the fairness of entry, exit and early termination fees that apply to mortgage accounts and providing better information to consumers to inform their switching decisions.
The Australian Payments Clearing Association (“APCA”) in April 2008 released its First Progress Report on implementation of an Account Switching Facilitation Package. The package, which was developed by a sub group comprising APCA, ABA and Abacus, will include a central registry facility to collect details of customers’ direct debit and credit arrangements to make it easier for customers to switch their accounts between banks. The package includes the following features:

· The old financial institution will provide a list of the customer’s direct debit and credit arrangements over the past 13 months to the customer in order to facilitate the establishment of the arrangement s for the new account.

· The new financial institution will provide the customer with information and support to help the customer make the switch. If requested by the customer, the new financial institution will assist in notifying the billing or crediting organisations of the new direct debit and direct credit arrangements.

· The service will be supported by obligations in industry codes of practice. This will include obligations in regards to timeliness and to provide information to customers on how to avoid exception fees, and to deal fairly with customers throughout the account switching process.
A further report will be made in October 2008.

6.5.2 Financial Services Working Group

The Commonwealth Government has established a Financial Services Working Group to look at the current key issues associated with financial services advice and disclosure. The Financial Services Working Group, comprising senior officers from Treasury, ASIC and the Department of Finance and Deregulation, will review the length, complexity and readability of disclosure documentation in financial services in consultation with industry and consumer groups.
The Working Group will start with superannuation documents and further product examination will be added to the work schedule throughout 2008.
6.5.3 National Regulation of Financial Services

The Government has foreshadowed national regulation of financial services particularly in relation to mortgages and investment loans. The Government is planning to release a Green Paper which sets out detailed options for reform.
6.6 Policy Guidance from the ABA.

The ABA has published a number of facts sheets relating to various provisions of the Code. The ABA has also organised forums involving banks and consumers to discuss and develop agreed approaches to handling issues such as debt management and financial hardship.

7. Status and Standing of the Code

The Code is recognised by consumers, regulators, banks and the financial services industry as of a high standard for a voluntary self-regulatory instrument. 
The Code has the strong support of the banks as noted in the ABA’s submission to the review.

“The Code is strongly supported by its members who have subscribed to the Code, 13 banks having significant retail presence in the Australian banking services market”.
The effectiveness of the Code in establishing a strong foundation for a culture of continuous improvement in banking standards and services was acknowledged by the Australian Government Treasury in its submission to the review.

“Industry codes of conduct play an important part in the regulation of financial products and services in Australia. When the codes enjoy support and commitment of the sponsoring industries, as the code odes, they can deliver real benefits to both consumers and subscribers. The code ensures banks are continuously working towards improving their standards of practice and provides consumers with an assurance that banks will act fairly and reasonably towards them.”

The Code Compliance Monitoring Committee (“CCMC”)which has been established  under Clause 34 to monitor the compliance of subscribing banks under the Code, noted in its submission to the Review that:

“Overall the Committee’s view is that the Code has worked well in practice. Generally subscribing banks have demonstrated a genuine commitment to meeting their obligations under the Code and have responded positively where monitoring activities or investigations have suggested the need for change.” 

The Banking and Financial Services Ombudsman commented that the Code has been 

extremely useful as an additional ‘resource’ to which we can refer when forming a view on cases which come to us. Accordingly we see no reason for significant change to the Code itself”

Consumers, regulators, banks and the financial services industry commented on the role of the Code in facilitating more effective relationships between the banking industry and consumers. Of particular significance has been the establishment under Clause 5.3 of the Code, of the Consultative Forum, including consumer, small business and banking industry representatives, which meets regularly to exchange views on banking issues and the effectiveness of the Code. 
Some consumer groups and regulators commented that the Code should not simply reflect minimum standards of practice but that it should incorporate best practice and set the pace for change in consumer relationships in the financial services industry. 
The ABA emphasised the commitment of the banks to the principles in the Code including the aspirations in clause 2.1 (a) that banks will continuously work towards improving the standards of practice and service in the banking industry. However the ABA noted:

“While the ABA and subscriber banks have demonstrated their commitment to the implementation of this principle through the introduction of a wide range of innovations including products for low income earners, initiatives for indigenous customers and responsible lending charters, subscriber banks are also mindful of the requirement to meet their legislative obligations and prudential responsibilities while maintaining commercial advantage in a highly competitive market environment”.
The review provides an opportunity to refine the Code in line with economic, social and technological developments and changes in consumer and financial services regulatory frameworks. This will help to ensure that the Code remains relevant and effective in providing guidance and assistance to banks and consumers in dealing with current and emerging issues.

The extent and pace of economic and regulatory change poses a significant issue for the review as to how the Code can keep pace with the changes and continue to be effective in providing useful, current and accurate guidance to banks and consumers on current and emerging issues. This is more likely to be achieved if the Code is principles based, with reference and pointers to relevant legislation, standards and guidelines, rather than too prescriptive. 
8. Issues

Consumer advocates, financial counsellors, regulators, industry associations and subscriber banks raised a broad range of issues including major policy issues as well as issues relating to the structure and wording of particular provisions of the Code.  
8.1 Credit Assessment - Clause 25.1
Clause 25.1 of the Code relating to credit assessment was raised repeatedly by consumers, financial counsellors, and regulators in submissions and consultations as a significant issue for the Code review. They cited examples of low income earners and pensioners having been offered credit cards or increases in their credit card limits when they were not in a position to be able to make the repayments, leading to increasing levels of debt and financial difficulty. 
8.1.1 Consumers

Consumer organisations and financial counsellors expressed the need for the Code to elaborate on the provisions of Clause 25.1 and specify the measures that banks will take to ensure that adequate assessment is made of the capacity of customers to meet their repayment obligations and to ensure that customers do not exceed their credit limits. They cited the British Banking Code and the Abacus Draft Code of Practice as examples of the types of provisions that could be included in the Code. Extracts of the relevant provisions in the British Banking Code and Abacus Draft Code of Practice are at Appendix C. 
Consumer organisations and financial counsellors also drew the Reviewer’s attention to legislative provisions in the Australian Capital Territory which require credit providers to carry out a satisfactory assessment process before entering into a credit contract with a debtor. The provisions of the ACT Fair Trading Act 1992 prescribe that a credit provider must not increase the amount of credit available under a credit contract unless:

· the debtor has requested the increase in writing, or 
· the credit provider has offered the debtor the increase and the debtor has accepted the offer in writing; and 
· the credit provider has carried out a satisfactory assessment process.
‘Satisfactory assessment process’, in relation to a debtor, is defined as:

“an assessment of the debtor’s financial situation sufficient to satisfy a diligent and prudent credit provider that the debtor has a reasonable ability to repay the amount of credit provided or to be provided”.
Consumer groups and financial counsellors advocated tighter checks on sending out unsolicited offers of personal loans, credit cards and credit card limit increases.  At the very least, credit cards or credit card limit increases should not be offered to customers who might have difficulty in meeting repayments as evidenced by their receipt of Centrelink or pension payments or their financial behaviour, including making only minimum monthly repayments each month or falling behind in their repayments. 
Consumers and financial counsellors noted the initiative of some banks to flag that a customer is a social security recipient. They advocated that this practice should be adopted by all banks. Some consumer representatives went further in suggesting that there should be no unsolicited offers of credit cards or increases in credit card limits at all and that the Code should include a provision to the effect that: 
“We will not indicate in any way that credit has been approved unless you make application for the credit.”
Consumers also expressed concern that the advent of new products and practices such as low doc home loans, the capacity for people to make net-based applications for credit and the use of mortgage brokers who are sometimes assessed on the speed of approval of loans, could lead to the taking of short cuts in approving loans and the erosion of credit assessment methods and lending standards. 
The Financial and Consumer Rights Council Inc (FCRC) expressed concern that the onus appears to lie with consumers in assessing their capacity to pay. 
“A recent check we made of assessment procedure for credit cards from several banks, show that the onus is on the client to ensure that the information on the application is correct and no substantiation (such as pay slips) is required. The same applies for credit card limit increases. The onus is on the client to acknowledge that they have ‘the capacity to repay’ even though interpretation of what this means would vary greatly. This onus is disturbing, especially in light of the Federal Government admitting that Australia has a problem with financial literacy and spending many millions to try to address the problem”.
FRCR commented that the wording of Clause 25.1 is “extremely vague” and suggested that it be amended to include terms such as “verifying” and “confirming”.  
“This will ensure that all Code members take seriously their responsibility of ensuring all clients (regardless of their financial literacy) can afford their credit commitments.”
A consumer advocate from the Legal Aid Commission submitted that Clause 25.1 should include an additional provision that the borrower's assets will not be taken into consideration in forming an opinion about the borrower’s ability to repay the credit facility.

“Otherwise asset lending could be considered reasonable under this provision”. 
The advocate argued for the need for separate provisions for products such as reverse equity products, also referred to as reverse mortgages.
8.1.2 Regulators

Fair Trading Departments commented on community concerns about perceived reduced lending standards which can result in the less financially literate consumer being dangerously overcommitted. These concerns are expressed in the following statement by the NSW Commissioner of Fair Trading in her submission to the Review. 
“Low income consumers are consistently provided with more credit than they can service if they spend to the limits of the credit cards, and many do not appreciate the impact on their finances of spending to that limit.  These consumers are locked into paying the minimum repayment which results in their paying many times the original debt in interest and reducing their capacity to purchase other commodities and sometime to purchase essentials”.

The NSW Commissioner of Fair Trading submitted that clause 25.1 
“in no way addresses the concerns expressed by governments and consumer advocates with respect to granting credit, especially in relation to credit cards, in excess of what can be repaid”. 
The Commissioner commented that the credit assessment methods referred to in clause 25.1 are: 
“Credit scoring methods which are successful in screening out those consumers who may be described as a bad risk in that they move frequently, do not hold down a job and may therefore be considered unreliable”.  
The Commissioner noted that:

“Such assessment methods are consistent with the obligations on banks under clause 25.1 to exercise the care and skill of a prudent and diligent banker in that they “indeed maximise returns to the bank through the steady cash flow provided by consumers who cannot pay out their credit cards”.

Fair Trading Ministers and Departments want banks to be more careful in making offers and assessments for credit. The NSW Commissioner of Fair Trading submitted that Clause 25.1 does not offer any objective criteria against which assessment practices can be measured. 
“It relies totally on bank judgement and has proven to be ineffective in preventing unmanageable amounts of credit from being provided to low income consumers, most of whom would have chosen a much smaller limit.  Unlike applications for other credit products, credit card applications do not provide an opportunity for consumers to nominate what limit they would choose”.

The NSW Commissioner of Fair Trading Departments alleged that, while banks claim that their default rates are low, the figures are masked because some debts are sold off early to debt collectors, some are converted to personal loans, and others are converted to equity loans or an increase in mortgage. 
The Western Australian Department of Consumer and Employment Protection commented that clause 25.1 is very general and suggested that the Clause be developed to:

· more specifically deal with credit cards and home loans as two separate types of loan;
· include clearer guidelines as to how diligent and prudent bankers might form their own opinions;
· incorporate a specific statement that the value of security cannot be the primary motivator.
The Western Australian Department of Consumer and Employment Protection acknowledged the ABA’s development of a set of principles that should be taken into account by member banks when considering whether to approach a customer to offer a credit limit increase on a credit card as a positive step. However, the Department commented that this approach is unlikely to assist those who have low financial literacy levels. The Department also welcomed the initiatives of some banks to introduce responsible lending commitments relating to credit card lending in their customer charters as a positive indication of how banks can meet their obligations under Clause 25.1 of the Code.

The Western Australian Department of Consumer and Employment Protection suggested that the review should give consideration to adopting similar provisions as contained in the WA Finance Brokers Code of Conduct. 
“whereby finance brokers refinancing a loan will be required to demonstrate that reasonable enquiries have been made in relation to the borrower’s specific circumstances and that the refinancing is indeed appropriate for the borrower. In addition where refinancing will increase the overall financial commitment of the borrower, the broker will be required to advise the borrower of this and recommend that the borrower seek independent financial advice.”
The Victorian Department of Consumer Affairs suggested that the Code should codify the principles of credit card maladministration developed by the BFSO and published in its guidelines and bulletins. 
ASIC commented that it welcomed the addition of Clause 25 at the last review of the Code.  However ASIC advised the review of its particular concerns in recent years about lending practices in rural and remote areas especially to Indigenous communities and of its concerns around loan consolidation practices (more often involving fringe providers than banks). ASIC noted that, in a large percentage of these matters, intermediaries have been involved with arranging the loan. 
ASIC suggested that the Code review could expand upon the advances of clause 25 and examine both how the Code can better promote responsible lending practices and how it can promote the responsible use of intermediaries. One starting point would be to examine requiring Code subscribers to only use brokers who belong to recognised industry associations and are members of an ASIC approved dispute resolution scheme.
ASIC also suggested that it would also be useful for the review to examine other means by which the banks can assist consumers to avoid over-commitment and mange their debts. Some initial suggestions by ASIC include timely disclosure on statements and websites about the impact of paying just the minimum monthly prepayment on credit card accounts. 
“Ideally such disclosure would clearly show both the time involved to pay off the loan as well as the interest cost. Modern technology should make this a relatively simple task, especially on the web”.
Reconciliation Australia advised the review that the ABA and ASIC are working towards the improvement of credit assessment requirements specifically for the Indigenous and remote communities.

The Commonwealth Treasury noted that since the last review of the Code, a number of complaints received by the Banking and Financial Services Ombudsman have been in relation to increases in credit card limits without the financial institution properly assessing the customer’s ability to repay. Treasury suggested that Clause 25.1 in the Code could be strengthened by including provisions similar to the provisions in the Abacus Draft Code of Conduct in relation to responsible lending. In particular the Treasury suggested that: 
“The inclusion of a provision in the Code to the effect that financial institutions will not send unsolicited letter to increase credit limits if a customer has a recent poor repayment history or is regularly only making the minimum monthly repayment on the facility may improve assessments of customers’ current situations before such offers are made and prevent unnecessary consumer hardship”.

8.1.3 Unions

The Financial Services Union (FSU) in its submission to the review expressed concern that:

“The constantly increasing competition in the finance industry has been accompanied by intense pressure on finance sector staff that often takes the form of sales targets that must be achieved to gain pay rises”. 
The FSU believes that these factors encourage and even compel staff to try and sell products to meet their own employment and financial security needs rather than those of the consumer. The FSU cited the results of a survey of FSU members, predominantly in the established banking sector, which found that more than half of the survey respondents felt pressured to meet sales targets at the expense of customer service.
The FSU advocated that section 25 of the Code should be strengthened to ensure a more rigorous assessment is mandated before credit is sold. The FSU has developed a Draft Charter of Responsible Lending that sets out the type of process that should be followed before credit can be purchased by a consumer. A copy of extracts of the draft charter is at Appendix D.
8.1.4 Banks

The ABA, however, does not support an expansion of Clause 25.1 as advocated by consumers, regulators and the FSU. The ABA has expressed concern that the clause could operate to place banks at a competitive disadvantage with non-bank credit providers if the clause was to be expressed prescriptively, for example, by specifying additional processes banks should undertake in their credit assessment procedures that would not bind non-Code subscribers. The ABA notes that 
“Clause 25.1 is a lending principle and not a lending process. It is orientated to outcomes.”  

The ABA commented that

“The recent experience of sub-prime lending outcomes compared with the current low levels of bank consumer and small business credit facility delinquencies indicates that the principles that underpin lending by banks are reflected in clause 25.1 rather than driven by clause 25.1.”
The ABA asserted that banks have improved the information going to people when offering credit. The ABA also commented that, despite the ACT legislation which prescribes obligations on the part of credit lenders in relation to offers of credit and credit assessment, banks have found that consumer and small business credit facility delinquencies in the ACT have stayed the same as all other delinquency rates nationally.
The ABA commented on the need to provide some perspective on the debate noting that banks have a commitment and responsibility to provide services to all spectrums of the community. While recognizing and acknowledging the particular needs of low income earners and customers experiencing financial difficulties, the ABA also advised the review that figures show that overall credit card customers are paying back more than they are borrowing. 

8.1.5 Credit Assessment Methodologies

The Reviewer took the opportunity of accepting an invitation by one Code subscriber to attend a detailed briefing on credit assessment methods. The briefing covered the organisation arrangements for managing credit risk in unsecured lending as well as the methodology underlying the development and use of different types of credit scores in relation to a range of different decisions which banks make in managing all aspects of a customer’s account. These can include decisions in relation to accepting or declining credit card applications, setting initial credit limits, reassessing maximum limits, managing customers who are having difficulty in meeting repayments and marketing campaigns. 
The discussion also covered the relative merits of different sources of information including information obtained through credit searches, application forms and records of a customer’s transaction history. It was noted that behavioural scores relating to how consumers use their credit card accounts are a useful predictor of the likelihood of customers becoming ‘delinquent’ over the next twelve months. 

The limitations of credit scoring were also discussed including the fact that they are based on the assumption that the past is representative of the future and that customers’ circumstances can change and that in themselves they are ‘just a number’. Their effectiveness in reducing loss rates depends on how the bank uses them in practice. This can include identifying customers who are at risk of defaulting and referring their situation to customer services credit assessors for more detailed consideration.

A further limitation of the above methodology is that, for privacy reasons, banks are not able to access information on customers or potential customers which might be held by other banks or financial institutions and which might identify for example the existence of multiple credit cards or facilities. In the United States, major credit reporting agencies hold and report detailed information about individuals’ credit accounts, including current balances. Credit reporting agencies receive information from credit providers and others, generally every month, and update their credit files within one to seven days of receiving new information. This is sometimes referred to as ‘positive credit reporting’ or ‘comprehensive credit reporting’. 
8.1.6 Privacy Considerations

One of the questions being considered by the Australian Law Reform Commission and part of its Review of Privacy – Credit Reporting Provisions is “What would be the economic and social impact of introducing a system of more comprehensive credit reporting in Australia?” This is in response to earlier submissions on the issue which identified the benefits and deficiencies of comprehensive credit reporting. The most common argument in favour of comprehensive credit reporting was that it would allow credit providers to be able to assess risk more accurately. The arguments against introducing comprehensive credit reporting fell generally into three categories: those which challenged some of the claimed benefits of comprehensive reporting; those which raised concerns about the privacy implications; and those that argued that alternative  approaches, such as improving financial literacy education, accuracy of data and consumer engagement, were more effective than comprehensive credit reporting in managing the provision of credit to consumers, particularly those with low levels of financial literacy and limited capacity to meet the repayments of credit facilities.

The Australian Law Reform commission is expected to release its final report at the end of May 2008. The findings and recommendations could have a significant impact on the Code and particularly Clause 25.1.

8.1.7 Regulatory Framework

The consultation paper being prepared by the Ministerial Council of Consumer Affairs on responsible lending, and which is also expected to be released shortly, and the recommendations of the Productivity Commission Inquiry into the Consumer Regulatory Framework, will have also impact on the debate and ultimate recommendations in relation to Clause 25.1.

There are a number of legislative requirements which impact on the banks in relation to the assessment and provision of credit. These include:

· Banking Act 1959 (Cth)

· Australian Prudential Regulation Authority Act 1998

· Australian Securities and Investments Commission Act 2001 (Cth)

· Corporations Act 1988 (Cth)

· Uniform Consumer Credit Code

· State Fair Trading Acts

In addition banks are required to meet standards determined by regulatory authorities including APRA and ASIC and to have regard to findings and decisions of the Banking and Financial Services Ombudsman and Code Compliance Monitoring Committee. 
The legislation and standards provide guidance on the factors that courts, Ombudsman and Code Compliance Monitoring Committee will take into consideration in determining whether there has been a breach of the law or Code or whether there has been maladministration in respect of the Ombudsman’s terms of reference.

A close reading of Clause 25.1 suggests that it reflects the above legislative and regulatory requirements as well as the principles and commitments which consumers and regulators are seeking in relation to responsible lending and assessment of credit. The provision covers:

· offers of a credit facility

· provision of a credit facility

· an increase in an existing credit facility

· the exercise of professional care and skill of a diligent and prudent banker

· the application of credit assessment methodology

· the exercise of judgement in making a decision 

· consideration of the customer’s ability to repay the facility.

However, compared with the British Code of Banking Practice and the Abacus draft Code, the wording of the clause is complex and technical. The Reviewer notes, however, that the wording of Clause 25.1 is not dissimilar to the provisions and definitions in the ACT Fair Trading Act which defines satisfactory assessment process, in relation to a debtor as 
“an assessment of the debtor’s financial situation sufficient to satisfy a diligent and prudent credit provider that the debtor has a reasonable ability to repay the amount of credit provided or to be provided”.

The Reviewer also notes that in March 2004 the ABA announced that banks have agreed to provide:

· Information, in letters to customers offering increased credit card credit limits, on how much more customers have to pay each month, if they take up the offer. The customer will then easily be able to assess the increased repayments needed if they use the additional credit. 

· Advice to customers, included in marketing material, that if their personal circumstances have recently changed, for example, loss of employment, or are likely to change, for example, maternity leave, they should not accept any credit card credit limit increase offer, and should immediately contact their bank. 

· A capacity for individuals to opt for a lower credit card credit limit than the increase their bank has offered. For example, a customer can opt for a $1000 increase in preference to the $2000 limit increase offered. 

· An industry benchmark that any ABA member bank customer can reduce their credit card credit limit: 

· If the bank has a telephone facility to do this – within 24 business hours of receipt of request; 

· In any other case – within 48 business hours of receipt of request.

The ABA also announced in March 2004 that the ABA was developing a credit education booklet to assist consumers better understand how to use, choose and manage credit. The aim was “to help customers and the community become aware of how credit works, how to manage it and the responsibilities that come with taking out a credit card or personal loan”. 

8.1.8 Options 

The review has carefully considered the suggestions and submissions put to the review and options which might help to strengthen the Code provisions in relation to “responsible lending” and credit assessment without impeding the commercial competitiveness of subscribing banks. The options include:

· The inclusion of a general principle of responsible lending in the set of guiding principles at the beginning of the Code, similar to the British Banking Code of Banking Practice and the Abacus Draft Code of Practice?
· Retain Clause 25.1 in its present form as a principle of lending but as a separate Clause with a new Heading such as Credit Assessment. with the addition of references and pointers to relevant legislation, standards and guidelines.
· Replace Clause 25.1 with a new Credit Assessment Clause which is more prescriptive in outlining the processes to be followed by banks in offering and approving credit card facilities and increases in credit limits. These could include the ‘four debt initiatives’ announced by the ABA in March 2004.
· Retain Clause 25.1 but as a stand alone clause on Credit Assessment with reference to credit assessment policies and guidelines to be published on the ABA website and the websites of subscribing banks. The policies and guidelines would be developed by the ABA, in consultation with consumers, regulators and banks, and reviewed annually to ensure they reflect current laws, standards and best practice.
The review considers that the retention of Clause 25.1 as a stand alone clause on credit assessment but with the addition of a reference and pointer to relevant, laws, standards, policies and guidelines would be consistent with a principles based Code, strengthen the Code provisions in relation to responsible lending and credit assessment and maintain the currency of the Code at a time of significant changes in the consumer regulatory framework.
Interim Recommendations:
That a general principle of responsible lending be included in the set of guiding principles for the Code, similar to the British Banking Code and Abacus Draft Code of Practice.

That Clause 25.1 is retained as a stand alone clause with a separate heading such as Credit Assessment.

That Clause 25.1 be expanded to include reference to credit assessment policies and procedures to be developed by the ABA in consultation with consumers, regulators and banks, published on the ABA website and the websites of subscribing banks and reviewed annually by the Consultative Forum to ensure currency with relevant legislation, standards and best practice.
8.2 Financial Hardship Clause 25.2

Clause 25.2 of the Code dealing with financial hardship has been a significant theme in submissions and consultations with consumers, financial counsellors, regulators and banks. The hardship provisions of the Code have also been the subject of much debate and discussion at meetings of the Consultative Forum established under Clause 5.3 of the Code. Both the BFSO and the CCMC have issued bulletins setting out how they believe Clause 25.2 should operate. The submissions, discussion and bulletins have focused on the operation of Clause 25.2 and the ways in which banks identify and respond to financial hardship rather than on the actual provisions of the Code. 

8.2.1 Consumers

Consumer representatives and financial counsellors have reported increasing numbers of clients seeking financial counselling and legal assistance as well as an increasing number of middle income earners in their client base. The impact of increasing interest rates, fuel prices, utilities and the cost of living has made keeping pace with credit card prepayment commitments more difficult for many households. Of particular concern is the increasing number of cases of pensioners in debt with credit cards and then using reverse mortgages to repay the credit card debt.
Consumer representatives and financial counsellors expressed concern and frustration at the difficulties they sometimes face in:

· engaging with banks about hardship cases; and

· seeking to negotiate an agreed way for managing hardship cases in such a way as to achieve repayment of the debt over a period of time and avoid wherever possible the need for customers to have to sell their home or valuable assets.

Consumer advocates and financial counsellors noted that some banks have established designated teams of staff who are skilled in managing hardship cases. However, in many cases the actual procedures on how hardship relief is accessed and responded to remain unclear. In situations where there is not a dedicated hardship team, counsellors and consumer advocates are often referred to the collections arm of the bank where the focus tends to be on the immediate retrieval of the outstanding funds rather than on negotiating a plan to manage the repayment. 
Consumer advocates and financial counsellors also expressed frustration at the delays and inconsistencies within and between banks in responding to requests for assistance in managing cases of financial difficulty. The timely response to requests for assistance including the negotiation of a revised repayment plan is often critical in preventing the matter being referred to the collections arm of the bank or the debt being on-sold to a debt collection agency. It was alleged that sometimes banks require matters to be resolved within three months when realistically the matter requires 12 to 18 months to resolve. 
Some counsellors told the Review that they sometimes have to go through the Banking and Financial Services Ombudsman to get help. While this process can take many months, it at least provides some relief for the customer during this time. Further, the Financial Counsellors Association of Queensland submitted that its membership is finding that the Ombudsman is less willing to become involved, preferring that the financial counsellor and bank resolve the matter. 

They noted that the situation is far worse for individual consumers who attempt to advocate on their own behalf. The Financial and Consumer Rights Council Inc submitted that:

“financial counsellors are constantly hearing of cases where a client has just given up on the process and goes for the ‘stick your head in the sand’ option. The situation escalates with legal or debt collection action commencing and this is when many who have previously tried to deal with the issue unassisted find themselves waiting to see a financial counsellor”. 
Counsellors from Good Shepherd also confirmed that some customers who approach them for assistance have had difficulties negotiating with banks when there has been a change in their circumstances. The Financial Counsellors Association of Queensland referred to cases involving customers in Central Queensland, whose work had been affected by the floods in early 2008, and who had experienced difficulties in convincing the banks that they were in financial difficulty and in negotiating repayment arrangements. It was only after the intervention of financial counsellors that they were able to obtain some relief. Mission Australia also noted that some banks require extensive documentation as proof of hardship.
The Financial Counsellors Association of Queensland summed up the concerns as follows:

“Creditors, although in the business of making money, appear to frequently lend to higher risk customers. This may be due to pressure to meet sales quotas. On defaulting, many customers are treated as though they are choosing to avoid paying the debt rather than a belief that there is a problem. Collections then appear to act on the premise the customer is avoiding payment of the debt, and fail to follow the available good practices or procedures on how to mange a debt that has gone delinquent”.
Consumer advocates and financial counsellors emphasised that it is important that banks create an environment where people can identify that they are in hardship. Also, when a person raises hardship there should be an assessment by the bank. ASIC expressed a similar view, commenting that managing hardship is about developing a culture of relationship with clients.
Consumer advocates and financial counsellors have commented on the need for more staff in the hardship areas of banks and for training for those staff in dealing with customers in financial difficulty or their representatives. Counsellors from Good Shepherd who have been involved in training staff in managing hardship cases in a Code subscriber bank and in the utilities sector in Victoria, suggested that it would be helpful for staff to have a flow chart to remind them of the steps to be followed if they identify hardship. 
The Consumer Action Law Centre referred to the management of hardship cases in the energy industry in Victoria as an example of good practice. Legislation has been introduced requiring energy companies to have hardship policies. The Energy Retail Code includes specific steps that must be followed before disconnection can occur and the Energy Ombudsman has jurisdiction to review the steps to determine if they meet the requirements. Energy industry call centre staff are trained and encouraged to identify cases of hardship. These customers are then referred to a dedicated team for case management. They are also linked up with financial counsellors.

The Financial and Consumer Rights Council Inc suggested that transparent and readily available guidelines be put in place similar to those in Clause 35 relating to internal dispute resolution. 
“This would give Bank clients the peace of mind when having to deal with financial crisis, of timeframes when responses should be received and how the issue will be dealt with”. 
FCRC also suggested that the guidelines should be readily accessible to the public, similar to Internal Dispute Resolution procedures, via an individual brochure and included in Terms and Conditions. In addition, FCRC suggested that bank staff should be aware of the existence of the guidelines and provide a copy when any advice about financial hardship is received.

8.2.2 Regulators

The Commonwealth Treasury acknowledged that the inclusion of the financial hardship provision in Clause 25.2 after the last review has addressed the issue of customers in financial difficulty to a large degree. However the Treasury noted that the BFSO Annual Report indicates there is still confusion among customers, noting an increasing number of complaints around banks selling the debt to debt collection agencies before the customer has had a chance to resolve the problem. To address this issue, the Treasury has suggested that the Code could include obligations on the banks to put any variation to the loan terms or repayment schedule into writing promptly after assessing the customer’s financial situation and formulating a new repayment plan. The Treasury also commented that customers in financial difficulty need to be encouraged to come forward earlier, preferably before the customer defaults. The Commonwealth Treasury also suggested that the Code include a requirement on banks to encourage customers in financial difficulty to seek advice from financial counsellors. The Treasury made reference to the UK Code of Banking Practice which contains a possible precedent. 

A Member of Parliament who made contact with the review also advocated that, before an application is made for a court order, a financial counsellor be asked to advise on whether the customer can make repayments in an attempt to negotiate a repayment plan in order to avoid the sale of assets or bankruptcy.
Two issues were raised with the review in relation to the reference in Clause 25.2 to the hardship variation provisions of the Uniform Consumer Code. The first concerned the question of when the hardship provisions take effect; the second related to the application of the hardship threshold in the UCCC.

The Financial Counsellors Association of Queensland claimed that not only do creditors rarely inform customers of their rights under the UCCC but also that:

“the hardship provision is often refused in the early part of the loan based on creditors saying they ‘don’t/can’t/won’t enact the hardship provision in the first 12 months of the loan”. 
The Victorian Consumer Affairs Department suggested that there needs to be clarification of Clause 25.2 to make it clear that Code members will base their consideration of hardship under the UCCC on the hardship threshold that applies at the time the consumer applies for hardship.
8.2.3 Banks

The ABA believes that the provisions of Clause 25.2 are sound in principle and that they compare favourably with their comparable British Banking Code provisions, the relevant extracts of which are at Appendix E.

“However, individual banks’ approaches to the application of Clause 25.2 should not necessarily be identical or benchmarked off some ‘best practice’ model which has from time to time been suggested. The central Code compliance question is whether the arrangements a bank has in place to deal with hardship cases are compliant with the Code”.
However, the ABA acknowledges that there are some fundamental aspects of implementation and compliance with Clause 25.2 that could be agreed with financial counsellors and other customer representatives.
“For example, the way in which a customer or the customer’s representative communicates with relevant personnel within the bank to discuss the customer’s financial difficulty with the bank’s credit facility should be readily accessible, clear and effective.

Further, it should be recognised that a bank does have a legitimate reason to understand the full nature of a customer’s difficulty with the bank’s credit facility including a full understanding of the current financial position of the customer”.

The ABA convened a forum with relevant stakeholders on May 2 to establish some common, agreed protocols for the effective operation of Clause 25.2. The Reviewer attended the Forum and had the opportunity to participate in the exchange of information and views between banks and consumer representatives on issues relating to hardship, and to hear about strategies which have already been put in place by some banks to assist in identifying cases of financial hardship and in managing those cases in the interests of their customers and of the banks. An outcome of the forum was to provide financial counsellors and consumer representatives with the names of the appropriate contact in banks who can assist with hardship cases. It was also agreed that a working group would be established to develop some common, agreed protocols for the effective operation of Clause 25.2. 
The ABA and its member banks believe that Clause 25.2 is an important provision that should be preserved in its current form provided there is a common understanding of the expectation of both the bank and the customer (or the customer’s representative) about the operation of Clause 25.2.

8.2.4 Compliance

The CCMC noted that Clause 25.2 has been a main focus of the Committee’s work since it commenced in April 2004. Of the 55 breaches (as at 28 February 2008) determined by the Committee since the commencement of its operation in 2004, 16 (29%) have related to Sub clause 25.2.  The CCMC commented that: 
“Clause 25.2 has encouraged banks to significantly improve their practices in regard to customers in difficulty. Given current economic conditions including the increase in interest rates and high consumer credit levels, the Committee thinks it likely that there will be an increase in the number of consumers facing financial difficulty. In such conditions the Committee considers it important that banks continue to assist customers in financial difficulty. In the view of the Committee banks have made considerable progress in understanding and giving effect to the provision of Clause 25.2.”
The CCMC also noted that

“Significant interpretational guidance regarding Clause 25.2 has been provided through both the Banking and Financial Services Ombudsman and Committee bulletins”.
Submissions and discussion on Clause 25.2 are generally linked to discussion around Clause 25.1 on the provision of credit, Clause 29 relating to debt collection, Clause 14 relating to account suitability and the role of financial counsellors. The ABA has suggested that the review consider an alignment of the Code provisions under 10.2 (e) (v), 13.1 (e), 14 and 25.2 occur so as to clarify obligations and requirements of consumers and subscribers of the Code around financial hardship and account suitability.

Taking into consideration the submissions and comments in relation to Clause 25.2 and noting that they mainly concern the operation of the Code provision rather than the provision itself, the Reviewer proposes to recommend only minor changes to clause 25.2.

Interim Recommendations:
That Clause 25.2 be retained as a stand alone clause with a heading such as Customers Experiencing Financial Difficulties.

That Clause 25.2 includes reference to working with customers and their financial counsellors or representative in developing a repayment plan.
That Clause 25.3 include a reference and pointer to protocols for identifying and managing customers who are experiencing financial difficulty, to be developed by the ABA in consultation with consumer representatives, regulators and banks, published on the ABA’s website and reviewed annually by the Consultative Forum to ensure their currency with relevant laws and standards.

8.3 Debt Collection – Clause 29
The Consumer Credit Legal Centre and the Consumer Action Law Centre referred to the relationship between hardship, debt collection and bankruptcy.  They noted that there is a very fine line between them and that it appears to be almost a matter of chance as to whether someone is treated as a hardship case or referred to debt collection, yet the impact of each path can be dramatically different. They advocated that there should be clear steps in the Code about action to be taken before a matter goes into debt collection.  Suggested wording of such a provision was 
“We will advise you of our hardship policy and make arrangements for you to repay the debt before referring it to debt collection”.

Consumer advocates and financial counsellors noted that once a matter goes into debt collection, the time limit for the repayment of the debt is very rushed. They also claimed that debt collection agencies are sometimes very difficult to deal with. Mission Australia raised concerns about the behaviour of some debt collectors in harassing clients by ringing them three to four times each day. The Financial Counsellors Association of Queensland commented that debt collectors are increasing their pursuit of debts, with the result that a number of clients are deciding to declare bankrupt rather than be subjected to intimidating collection tactics. The Consumer Credit Legal Centre and Consumer Action Law Centre also raised concerns that some debt collectors are using inappropriate bankruptcy provisions, with the result that a $9,000 debt can increase to $36,000 through trustee fees which have to be paid in a bankruptcy matter. 

Reconciliation Australia noted that 
“The recently enacted Emergency Response Legislation in the Northern Territory which has led to income management in certain remote communities may well impact the debt collection efforts of banks”.

Consumer advocates raised concerns that when banks refer a matter to an external solicitor, the customer’s financial counsellor or legal representative then has to deal with the solicitor rather than directly with the bank. The costs of the solicitor are passed on to the client, adding further to their level of debt. The Consumer Credit Legal Centre and Consumer Action Law Centre want to be able to deal directly with the bank or the Bank’s legal office in order to facilitate resolution of matters and to avoid additional costs for customers in debt.
Of particular concern to consumer advocates and financial counsellors is that, when banks on-sell debts to third party debt collectors, the purchasers are not bound by the Code of Banking Practice. Also, if the purchaser is not a representative of the bank the provisions of clause 29 do not apply to require the bank to confine the purchaser to debt collection guidelines devised by the ACCC in 1999 and more recently by the ACCC and ASIC in 2005. They submitted that the contract of sale of the debt should include a requirement for the purchaser of the debt to comply with the Code. 
The ABA submitted that these concerns are already covered by legislation. The ABA noted that the 2005 guidelines cover not only debt collectors but also creditors’ collections.  
“It follows that a purchaser of a bank’s customer debt becomes a creditor of the customer and must have regard to the guidelines to ensure it does not conduct itself in a way that may attract prosecution under section 60 of the Trade Practices Act or the like provisions under the ASIC Act 2001”. 
The ABA also noted that ACCC has already initiated actions against debt purchasers for failure to comply with the guidelines.

The ABA also informed the review that 
“It is standard practice for member banks to ensure that all contracts relating to the sale of debt include obligations on the purchaser to manage the collection of the debt in compliance with industry standards and with regard for customer involved. In some instances members will have standing arrangements to immediately buy back the debt if the customer expresses dissatisfaction with the collections process”. 

The ABA also submitted that 
“The contractual effect with the customer of a bank’s adoption of the Code is that on assignment of the contract, the provisions of the contract also apply to third parties. As such they would be bound by provisions such as external dispute resolution and debt collection guidelines.”
The ABA agreed that clause 29 should be updated to replace the reference to 1999 debt collection guidelines with the more recent 2005 guidelines. At the same time the Code should make provision for changes to the guidelines “from time to time” so the Code does not need to be amended each time a new version of the guidelines is published.
Interim Recommendations:

That Clause 29 of the Code is amended to include reference to ACCC and ASIC debt collection guidelines with a pointer to the guidelines.

That the Debt collection clause be relocated to be close to the clause on Customers Experiencing Financial Difficulties.

That the debt collection clause be expanded to include a reference and pointer to debt collection policies and guidelines to be developed by the ABA in consultation with consumers, regulators and banks, published on the ABA website and reviewed annually by the Consultative Forum to ensure currency with relevant laws and standards.
That in the development of the debt collection policies and procedures consideration is given to appropriate provisions for isolated and Indigenous communities.
8.4 Clause 28 – Guarantees

As a result of the extensive debate around guarantees and clause 28 during the previous review, consumer advocates, financial counsellors and regulators are generally pleased with clause 28 and do not wish to see any changes to the provisions.

ASIC commented to the Reviewer that the inclusion of the current guarantee provisions was a major step forward in the Code and that ASIC would not want to see Clause 28 diminished in any way. The NSW Office of Fair Trading also commented positively on the disclosure requirements in Clause 28 of the Code.
8.4.1 Protection for Guarantors

The Consumer Credit Legal Centre raised concerns about the relationship between the protections for guarantors in Clause 28 of the Code compared with the provisions in Clause 26 relating to joint debtors. Clause 26 provides that banks will not accept a third party as a co-debtor where it is clear on the facts known to the bank that the third party will not receive any direct benefit under the loan. The Consumer Credit Legal Centre commented that, with the increasing complexity of interfamilial financial interests, banks will sometimes accept a family member as a co-borrower in circumstances where the family member might have a significant interest in the loan but will not receive any direct benefit from it. In so doing they avoid the guarantee provisions prescribed in Clause 28 of the Code. 

The Consumer Credit Legal Centre also raised concerns about the protection available to parents in circumstances where they provide a guarantee for a loan for their son or daughter to purchase a property, and the son or daughter defaults on the payments. They told the Reviewer that they were aware of the practice of some banks to require the parents to sell their home to repay the debt in full rather than selling the property which is the subject of the loan and requiring the parents to meet only the remaining balance. They advocated that there should be an undertaking by banks that they will sell the property of the debtor ahead of the parents’ property and require the guarantors to repay only the outstanding balance on the loan. 
COTA Over 50s Ltd also put to the review that there should be protocols in relation to selling the homes of guarantors. Further the protocols should be written in plain simple language that older people can understand.

The ABA commented on Clause 28 that:

“It is not clear whether the disclosure obligations in the guarantee provisions have worked to protect guarantors from situations of undue influence, misrepresentation or pressure by the principal debtor or simply a guarantor who does not understand financial matters and the risk associated with giving a guarantee”. 

In considering whether the current guarantee disclosure provisions provide sufficient protection for elderly people who guarantee family members, the ABA noted 

“The Courts have taken the view that if a prospective guarantor obtains independent legal advice about the guarantee this will usually reduce the risk that the guarantor is proceeding under pressure from the principal debtor or upon a fundamental misunderstanding of the nature of the transaction.  

Clause 28.4(a) of the Code requires a prospective guarantor to be given a prominent notice that includes a recommendation that the prospective guarantor should seek independent legal and financial advice on the effect of the guarantee. However, should the prospective guarantor not heed this recommendation and choose not to consider the extensive amount of information provided to them under the succeeding paragraphs of Clause 28.4 of the Code there would be a failure in the objective behind the design of those provisions".

The ABA also informed the review that

“Banks have said to the ABA that there are many instances of customers and guarantors complaining of delay, cost, paperwork and other “red tape” in relation to business financing transactions as well as relatively straightforward consumer transactions for example a personal loan”.

Clause 28.4 requires a large amount of written material to be supplied to a guarantor from the collection of original documents.  Experience with this amount of documentation is more burdensome for guarantors than it appears helpful.  Clause 28.5 requires information to be provided to guarantors at least 24 hours before they sign a guarantee.  Based on bank feedback, most customers and guarantors consider this requirement to be an unnecessary inconvenience, involving two trips to their bank.  We believe that the objective of this clause can be achieved by providing customers with the opportunity to take the 24 hours but to waive this requirement if they choose”.

The review notes that the Abacus draft Code of Practice includes the capacity to waive the minimum 24 hour timeframe at the discretion of the financial institution and at the request of the guarantor. Clause 9.9 of the Abacus Draft Code of Practice provides:

“We will ensure you have a minimum of 24 hours before signing the documentation to consider and/or obtain advice on the documents and information we provide to you. At our discretion, we may agree to a shorter period if you (the guarantor) request this.”

The ABA also raised an issue in relation to clause 28.9(b) of the Code. 

“Under this provisions Code subscribing banks must allow guarantors to limit their liability, except where there is an obligation to make further advances. This is not entirely clear and for the avoidance of doubt this exception should be extended to include line of credit facilities.”

This is necessary to clarify that the debtor’s liability in relation to a line of credit facility, for the purposes of the application of clause 28.9, refers to the maximum credit limit of the facility and not the amount owing at any particular point in time.

8.4.2 Guarantors of Commercial Facilities

The ABA raised the issue of guarantees of commercial facilities. The ABA noted that:

“The commercial asset financing market in which banks and other specialist finance companies are involved is very competitive. 

There are competitive pressures for commercial asset financing deals for both incorporated and unincorporated businesses to be settled on virtually a same day basis”.

The ABA noted that in 2004, a supplementary amendment was made to the Code, Clause 28.15, to reduce the disclosure obligations under clauses 28.4 and 28.5 of the Code for guarantors who are the directors or sole director of the debtor company, 

The ABA commented that: 

“At the time of this change, it was anticipated that this change would provide a better balance of competitive neutrality as regards other financiers that are not bound by the Code”.

However the amendment was restricted only to corporate directors, and did not apply to owners or managers of incorporated entities or to owners and managers of unincorporated businesses.  This has led in many cases to a disclosure requirement (required under clause 28.4 of the Code) and cooling off period (required under clause 28.5 of the Code) existing in circumstances where the guarantor already has more knowledge of the financial circumstances of the business or company than is in the bank’s possession”.  
The ABA informed the Review that:

“Member banks report that the requirement of the Code for the bank to provide full third party disclosure for equipment finance guarantors, where they are not directors of the debtor company or where the bank requires a director guarantor to provide supporting security, adds considerably to the time it takes to process the finance facility (up to five days). The effect is that equipment finance customers are turning to those providers who can approve same-day credit.  Finance brokers, which are a significant channel in this market, are also likely to advise their clients not to use a Code subscribing bank”.

The Review was advised that commercial asset financing transactions typically involve: 
· Much smaller amounts (up to $75,000) that home loan facilities;
· Customers who have an ongoing relationship with the bank and are familiar with its processes and information;
· Guarantors who are familiar with the business operations of the entity seeking the commercial asset financing facility and are actively involved in the day to day management of the borrower, for example as a Director of the company, or as Chief Financial Operator of the entity;
· Price and speed to market as key considerations for the borrower, the bank and the guarantor.  

One Code subscribing bank estimates that it loses millions of dollars each year in new equipment finance business to competitors who do not have to comply with the Code’s guarantee provisions.  The Review was also advised that some banks, including some Code subscribing banks, channel their commercial asset finance business through a related entity finance company to avoid the need to comply with the disclosure and cooling off guarantee provisions of the Code. This means that an estimated 80% of commercial asset financing arrangements are handled outside of the Code provisions. The ABA commented:

“This is a perverse outcome where form triumphs over substance”.
The ABA submitted that this is not a sustainable position and the Code should be amended to deal with the problems. 
A number of options were put forward by the ABA and one of the large banks to solve the problem. These include:
· Exclude all commercial asset financing facilities for both incorporated and unincorporated businesses from the guarantee provisions of the Code entirely. This would place banks on a competitively neutral level with competitors in the market.

· Amend the definition of “commercial asset financing guarantor” in clause 40 of the Code to extend to any guarantor of a commercial asset financing facility (not simply a guarantee to be given by a director of the principal debtor) irrespective of whether the business is incorporate or unincorporated.  Clause 28.15 would then apply to those prospective guarantors and so avoid the problem that gives banks’ competitors a business competitive advantage. 

· Replace the term “director guarantor” in clause 28.15 with “related guarantor” and to delete the definition of “director guarantor” in clause 40 and replace it with “related guarantor” which is defined as follows:

‘Related guarantor’ means a guarantor of a Facility, other than a sole director guarantor or a commercial asset financing guarantor, who is a director or officer of the debtor under the Facility; or is employed in a general managerial capacity by the debtor under the Facility; or is otherwise involved in the day to day affairs of the business of the debtor under the Facility; and through that relationship has access to the financial and business records of the debtor under the Facility.

8.4.3 Undisclosed Principal and Agent Arrangements
A further issue in relation to guarantees concerns the application of the Code to undisclosed principal and agent arrangements. The Review was informed that banks often enter into transactions as an undisclosed principal but the Code does not appear to support these arrangements. In such situations compliance with the Code provisions of Clause 28 can be impractical and costly for the principal and agent. This was explained by the ABA as follows:

“In some instances, the agent's documents are used. The agent may have a number of potential principals or may only use an undisclosed principal for facilities which, for whatever reason, they choose not to take on themselves.  Where the bank is the principal, it is the bank that provides the product. As such, where the bank subscribes to the Code, the agent's documents and many of their processes (for example, in relation to guarantors) must also comply with the Code (or at least most of it).  It is often impractical and costly for an agent to change their documents so that a subscribing bank, who is undisclosed, can comply with its obligations under the Code. 

Further, from the customer's perspective, where the transaction is written on an undisclosed principal and agency basis, the customer is dealing directly with the agent. Where the agent is not a bank, but is instead a supplier or finance company (which is generally the case), it is "odd" for a customer to see provisions which refer to the Code (including clauses that read as though the agent warrants to subscribe to the Code even though the agent does not subscribe to the Code). The added documentation and process requirements, as well as the presentation of the documents, makes it easier for agents to deal with finance companies or non-subscribing banks - again placing compliant subscribing banks at a competitive disadvantage”.  
The ABA further submitted that where a transaction is done on an undisclosed basis, there should not be any provision in the Code which effectively forces the principal to become disclosed. 

“One example is the obligation to make disclosures to the guarantor. If a customer has facilities with a subscribing bank (on a disclosed basis) and wishes to take out a facility with a subscribing bank on an undisclosed principal basis, clause 28.4(b) arguably requires that bank is to provide to the guarantor information about defaults or over drawings on the disclosed facilities which necessarily means that the bank's involvement as principal in the "undisclosed" facility is no longer undisclosed”.  

The ABA suggested that one option could be to exclude from the Code products or services offered by banks on an undisclosed basis. Alternatively, consideration should be given to each of the individual sections of the Code to determine whether it is reasonable for them to apply to such transactions taking into account customer protection and competition issues. The ABA acknowledged that the latter approach is less attractive because the Code would be become more complex if it was to be littered with exceptions on a clause-by-clause basis throughout the Code.  

The Review invites comments and suggestions in relation to how the Code should deal with undisclosed principal and agent arrangements.

8.4.4 Privacy Issues in Relation to Guarantees
The Australian Government Privacy Commissioner raised a question as to whether the requirements in Clause 28 of the Code are consistent with Section 18N (1) (bg) and (bh) of the Privacy Act 1988. Section 18N of the Act deals with limits on disclosure by credit providers of personal information contained in reports relating to credit worthiness. The clauses of Section 18 which relate to guarantors are (1) (ba), (bg) and (bh).
18N A credit provider that is or has been in possession or control of a report must not disclose the report or any personal 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/pa1988108/s6.html" \l "personal_information" information derived from the report to another person for any purpose unless:
(b) the individual concerned has specifically agreed to the disclosure of the report or information to another credit provider for the particular purpose; or  

(ba) the report or information is disclosed: 

(i)  to the guarantor of a loan provided by the credit provider to the individual concerned; and 

(ii)  for any purpose related to the enforcement or proposed enforcement of the guarantee; or 

(bg) the report or information is disclosed to a person who is a guarantor in respect of, or who has provided property as security for, a loan given by the credit 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/pa1988108/s6.html" \l "credit_provider" provider to the individual concerned, and: 

(i) the individual has specifically agreed to the disclosure of the report or information to any such person; or 

(ii) the following circumstances apply: 
(A) the guarantee or security was given before the commencement of this paragraph; 

(B) the report or information is disclosed for the purpose of giving to the person information that is relevant to the amount or possible amount of the person's liability under the contract of guarantee or security; 

(C) the credit provider has, prior to the disclosure, informed the individual that such disclosures may take place; or 

(bh) the report or information is disclosed to a person for the purpose of that person considering whether to offer to act as guarantor in respect of, or to offer property as security for: 

(i) a loan given by the credit provider to the individual concerned; or 

(ii) a loan for which the individual concerned has applied to the credit provider; 

and the individual has specifically agreed to the disclosure of the report or information to any such person for that purpose; or 

"report" means: 

(a) a credit report; or 

(b) subject to subsection (10), any other record or information, whether in a written, oral or other form, that has any bearing on an individual's credit worthiness, credit standing, credit history or credit capacity; 

but does not include a credit report or any other record or information in which the only personal information relating to individuals is publicly available information. 

"credit report" means any record or information, whether in a written, oral or other form, that: 

(a) is being or has been prepared by a credit reporting agency; and 

(b) has any bearing on an individual's: 

(i) eligibility to be provided with credit; or 

(ii) history in relation to credit; or 

(iii) capacity to repay credit; and 

(c) is used, has been used or has the capacity to be used for the purpose of serving as a factor in establishing an individual's eligibility for credit. 

The type of information to be provided to the guarantor in clause 28 includes:
· Any notice of demand on the debtor

· Any dishonour on any facility the debtor has or has had within the previous 2 years

· Any excess or overdrawing of $100 or more on any facility the debtor has or has had within the previous 6 months

· A list showing the extent of each of those excesses or over drawings
· If any facility which has been given to the debtor will be cancelled

· Any related credit contract 

· The final letter of offer provided to the debtor including any conditions in any earlier version of the letter of offer that the bank were satisfied before the final offer was made

· Any related credit report from a credit reporting agency

· Any current credit related insurance contract in the possession of the bank

· Any financial accounts or statements of financial position given to the bank by the debtor for the purpose of the facility within the previous 2 years

· The latest statement of account relating to the Facility (and any other statement of account for the period during which a notice of demand was made by the bank or a dishonour occurred

· Any unsatisfied notice of demand made by the bank on the debtor in relation to the Facility within the previous 2 years

· Any other information the bank has about the facility other than the bank’s own internal opinions.

In considering the question posed by the Privacy Commissioner as to whether the Code is inconsistent with Section 18N of the Privacy Act 1998, there are two issues:

· Whether the information which can be disclosed by banks to guarantors under Clause 28.4 is consistent with Section 18N; and

· Whether the clause satisfies the requirements of Section 18n in relation to obtaining the debtor’s agreement to the disclosure or notifying the debtor prior to the disclosure that the disclosure will be made.

The types of information which banks can tell, provide or give guarantors under Clauses 28.4 of the Code fall into the definition of “report” in the Privacy Act 1988 in that the information has a bearing on an individual's credit worthiness, credit standing, credit history or credit capacity. 
While Clause 28 of the code does not specifically state that the information will be provided to the guarantor with the debtor’s agreement, Clause 3 of the Code states that subscribing banks will comply with all relevant laws relating to banking services, including those concerning (c) privacy. As such the disclosure requirements of Section 18N of the Privacy Code would apply in relation to the provision of information to guarantors under Clause 28 of the Code.
One option would be to include a provision in clause 28.4 which states that (f) we will comply with Section 18N of the Privacy Act 1998 legislation when telling you the information under clause 28.4 (b) and clause 28.4 (c), in providing you with the information under Clause 28.4 (d) and giving you other information you reasonably request under 28.4 (e). This is not supported by the Reviewer as it “locks the Code in” to specific legislation at a point in time and risks becoming out of date should the current review of the Privacy Act by the Australian Law Reform Commission result in any changes to the privacy provision in relation to the provision of credit. 

An alternative would be to include a provision in Clause 28.4 which states that (f) we will comply with privacy legislation when telling you the information under clause 28.4 (b) and clause 28.4 (c), in providing you with the information under Clause 28.4 (d) and giving you other information you reasonably request under 28.4 (e).

Given the already long and prescriptive nature of clause 28, this adds further complexity to the clause and is not supported by the review. If, however, clause 3 of the Code relating to compliance with the law is deleted from the Code as has been suggested in some submissions and consultations, the Reviewer would support the inclusion of an additional provision in clause 28.4 relating to compliance with privacy legislation.

A further option would be to replace clause 28.4 (b), (c), (d) and (e) with a provision that more closely reflects the provisions of Section 18N of the Privacy Act 1998. A suggested provision is 
“for the purpose of considering whether to offer to act as guarantor, or to offer property as security, for a loan to the debtor, we will provide you with information we have (except for our own internal opinions) that has a bearing on the debtor’s eligibility to be provided with credit; or history in relation to credit; or capacity to repay credit and we will do so in accordance with the requirements of the privacy legislation”.
The Reviewer is aware that at the time of the last review of the Code the guarantee provisions were a major source of debate. The Reviewer is aware that the previous reviewer recommended a prevision not dissimilar to the suggestion above but that in the course of drafting the revised Code the generality and non-specific nature of this recommended clause became an issue. The result was the extensive, prescriptive requirements set out in Clause 28 of the Code.
ASIC noted that the Abacus Draft Code of Practice includes similar provisions to clause 28 as well as a statement “We will not accept a guarantee from you unless the borrower agrees to the release of this information” in relation to the provision of a copy of the loan contract and information to the guarantors. This is to ensure compliance with privacy requirements.

Interim Recommendations:

That clause 28.5 be amended to replace the last sentence in Clause 28.5 (b) with provision to allow a shorter period if the guarantor has obtained independent legal advice or if the guarantor request a shorter period of time.

That Clause 28.16 is amended to include the addition of ‘related guarantor’.

That Clause 40 include a definition of ‘related guarantor’ to mean a guarantor of a Facility, other than a sole director guarantor, commercial asset financing guarantor, or director guarantor, who is an officer of the debtor under the Facility; or is employed in a general managerial capacity by the debtor under the Facility; or is otherwise involved in the day to day affairs of the business of the debtor under the Facility; and through that relationship has access to the financial and business records of the debtor under the Facility.

That the ABA, in consultation with banks, consumers and regulators, develop proposals for inclusion in the Code in relation to guarantees involving principal and agent arrangements 
That Clause 28 4 be amended to include a new provision (f) relating to privacy requirements in relation to the disclosure of information under clauses 24.4 (b), (c), (d) and (e).
8.5 Role of the Code Compliance Monitoring Committee (CCMC) and the Banking and Financial Services Ombudsman (BFSO)

One of the terms of reference of the review includes consideration of the structural, organisational and operational aspects of the relationship between internal complaints handling, external dispute resolution and monitoring of banks’ compliance with the Code.
8.5.1 Structural and Governance Arrangements of the CCMC

The CCMC is set up under the authority of clause 34 of the Code to: 

· Monitor subscribing bank compliance under the Code;
· Investigate and make determinations on any allegation from any person that a subscribing bank haw breached the Code (but the Committee will not resolve or make any determination on any other matter)

· Monitor any other aspects of the Code referred to it by the ABA.

The CCMC informed the Review that it fulfils its role by: 
“Conducting themed inquiries into bank compliance and requiring banks to submit annual compliance statements, in addition to its investigation of complaints that the Code has been breached. In undertaking these functions the CCCMC has proceeded on the basis that the monitoring and investigation functions apply to all the provisions of the Code”. 

The CCMC explained the background to the establishment of the committee following the 2001 review of the Code. 

“The Code of Banking Practice (the 1993 Code) made no provision for the independent monitoring of compliance by subscribing banks. During the review of that Code in 2001, there was strong support amongst all stakeholders for the creation of an independent body to oversee compliance with the proposed new Code. The result was the establishment of the Code compliance Monitoring Committee”. 

In its submission to the Review the CCMC notes that, 
“Whilst the composition, function and authority of the Committee are provided for in the Code, the Committee was established under the Constitution of the Code Compliance Monitoring Committee Association (CCMCA), which sets out powers and obligations for the Committee. On the face of it, that constitution imposes some qualification and restrictions on the actions of the Committee. In part, it does that by identifying the ways in which the Committee will carry out its role”. 

The Committee welcomed the inclusion of governance issues in the terms of reference for the Review, commenting that such a review is long overdue. The Committee told the review:

“The current arrangements, whilst workable, are inadequate”. 

Arguably the single most significant aspect of the new Code was the provision for the establishment of the Committee and hence its governance is directly relevant to the Code review”. 

The CCMC stressed that any review of the governance arrangements should proceed from a clear appreciation of the Committee’s role and specifically the difference between compliance monitoring and dispute resolution. The CCMC commented that many stakeholders, including some banks, have difficulty in understanding the significance and consequences of the distinction between those roles. The Committee suggested that 
“This lack of understanding might be compounded by the fact that Part E of the Code deals with both dispute resolution and Code monitoring and sanctions, without distinguishing the roles”. 

The CCMC made it clear during consultations and in its submission to the Review that it does not support any merging of the roles of, or blurring of the distinction between, compliance monitoring and dispute resolution. The CCMC believes it is performing its current functions efficiently and effectively but notes that 
”The body needs to be re-established to revalidate that it is able to perform its current functions as at present”. 

The CCMG considers the current sharing of administrative resources with the BFSO works well and should be maintained. 

The Committee recommended that the existing constitution should be revoked for two reasons 

“Firstly because the structure suggests that the Committee is less than independent of subscribing banks. Secondly some provisions of the constitution vest unnecessary power in the Chairmen of the Banking and Financial Services Ombudsman (BFSO) and the CCMCA. The appropriateness of the latter issue should particularly be reviewed because: 

· These powers have not been used in the four years the Committee has been active;

· They do not reflect current practice, and 

· As the BFSO will soon merge to become the Financial Ombudsman’s Service (FOS), the position of Chairman of BFSO will no longer exist’.

The CCMC submits that the constitution should be replaced with a charter from subscribing banks which: 
· Confirms the importance and centrality of the Code; 

· Leaves the Committee as an unincorporated entity, and 

· Undertakes that subscribing banks will fund the activities of the Committee. 

The Committee submits that this approach is preferable to the following alternatives such as: 

· Establishing the Committee as a company limited by guarantee with subscribing banks as shareholders and the three members as directors; 

· Establishing the Board of the soon to be formed FOS as the Board of the Committee, and 

· Establishing members of the FOS Board as the Board of the Committee. 
The ABA also agreed that that the structural and governance arrangements for the CCMC are less than adequate and should be reviewed as a priority. 
“Currently the CCMC is contained within an unincorporated association, the Code Compliance Committee Association, the members of which are the Code subscribing banks.  Although the constitution of this association provides for the independence of the CCMC and freedom from interference by banks, the CCMC has no higher structure to which it is accountable.

It is not reasonable for the CCMC to have no accountability to a governing entity for guidance on, for example, its budgets, Code monitoring activities and its communications with banks and the wider community. Largely, these types of matters have been the subject of dialogue between the CCMC and the ABA, which is quite unsatisfactory.  More importantly, there is the risk under the current arrangements that the perception of independence of the CCMC could be compromised”.  

The ABA recommended that the constitution of the association (or any new terms of reference document) should be amended to better define the CCMC’s powers, in recognition that the CCMC’s role is to oversee and encourage good banking practice by reference to what the Code provides and the application of the Code accordingly.  
“The Code should also expressly establish procedural fairness as a principle underlying the CCMC’s processes, consistent with the principles of the BFSO’s terms of reference and ASIC’s Regulatory Guide 183. An express provision should also be included requiring the CCMC to balance the impact of its decisions on subscribing banks against the benefits to consumers”.

A subscribing bank commented that the CCMC, as currently constituted and resourced, may not be the most effective forum for investigating and managing complaints under the Code. 
“There is lack of clarity around its powers, there is little opportunity to provide face to face presentations to the Committee and to discuss Code related issues with the Committee and there is a very strong customer focus, with little weight given to commercial impact of decisions.” 
It was alleged to the Review that these factors contribute to the reluctance of some non subscribing banks to subscribe to the Code. The bank suggested that the terms of reference for CCMC should include a requirement that they take into account a range of considerations in the exercise of powers including customer interest and business and market impacts. 
8.5.2 Relationship between CCMC and BFSO

The relationship between the CCMC and the BFSO was raised in consultations with consumers, financial counsellors, regulators and banks as an issue which needs to be resolved as part of this review. The delineation of responsibilities between the two organisations is not clear causing confusion on the part of consumers and their representative as to which path they should choose in order to have a matter resolved. ASIC commented that 
“There is not a consensus view of the role of the CMC and who should perform it”.
The Review was advised by some consumer representatives that if a matter is initially dealt with by the CCMC then it cannot then be referred to the BFSO. 
“Yet if you don’t take a matter to the CCMC then you can pursue the matter with the BFSO”.
Consumer groups asserted that:

“It shouldn’t be a test for consumers as to which pathway they choose.  The outcomes should relate to the merits of the case rather that the pathway chosen”. 

One consumer group provided the following example to illustrate the issue.

“A client’s home was being repossessed in the Supreme Court. The consumer’s representative could not take the matter to the BFSO as the BFSO will not deal with matter once litigation has commenced. Hence the matter was taken up with the CCMC which found that there had been a breach of the Code. The consumer representative then approached the BFSO to obtain reimbursement for legal costs but was denied access as the matter had already been considered by the CCMC.”
The review was also informed by consumer representatives and financial counsellors that, if a matter is dealt with by the BFSO and it involves an issue of non compliance with the Code, it is not always being referred to the CCMC. Further the communication between the organisations particularly in relation to sharing of data and discussion about common issues relating to the Code is poor.

One consumer group commented that the situation is “delivering terrible outcomes for consumers”. Financial counsellors informed the Review that one of the consequences of the situation is that consumer representatives often refer matters to the BFSO and the CCMC as well as Fair Trading Departments in order to try to get the best remedy possible for their clients.

Consumer representatives commented that under the current arrangement there are essentially two organisations making decisions on the Code, the CCMC and the BFSO. Consumers believe that the CCMC should be the final decision maker on the code, more specifically on whether the bank has honoured a public commitment in the Code. If during the course of its dispute a resolution proceeding the BFSO becomes aware of an alleged beach of the Code, this matter should e referred to the CCMC for decision.

The Consumer Credit Legal Centre Inc saw merit in the CCMC and BFSO working more closely together including secondments of staff between the two organisations. One option suggested by the Consumer Credit Legal Centre was for the CCMC to be incorporated within the BFSO, similar to the arrangements which apply in the Insurance Industry. 
Consumer groups also told the review that there is a perception among consumer representatives that the banks don’t take the CCMC seriously until they are told they are in breach of the Code. Consumers suggested that the CCMC could do more to assist banks in complying with the Code by providing generic feedback on the types of issues being raised by consumers in relation to the Code and the types of breaches which have been found. 
Banks also have concerns about the relationship between the CCMC and the BFSO and the outcomes for consumers. As expressed by the ABA:

“The CCMC has been a creation of the last review of the Code. An independent compliance monitoring body is essential to preserve the integrity of the Code and confidence by the community in what the Code seeks to achieve.  Confusion over the different roles of compliance monitoring and of dispute resolution and the associated policies respectively will not achieve the right outcomes”.  
The ABA also commented on the effects on banks of the dual pathways available to consumers in relation to matters relating to alleged breaches of the Code. The ABA informed the review that:

“Banks are concerned that there is an inefficient duplication of the BFSO’s and the CCMC’s complaints function that is prone to confusing consumers as to which avenue of complaint to make.  Historically there has been a lack of consistency in messages about Code compliance emanating from the BFSO and the CCMC.  It is also problematic and inefficient for banks themselves to have to manage complaints under two separate frameworks and in some instances handle the same complaint twice.”
8.5.3 Information Sharing Between the CCMC and the BFSO

The CCMC commented in its submission on the importance of information sharing between the CCMC and the BFSO.

“Despite the differences between the compliance monitoring function and the dispute resolution function provided by the BFSO, both the Committee and BFSO play a role in improving standards of banking practice. As a much larger body with significantly higher case load, the BFSO has extensive information about a range of banking practice issues”

The CCMC informed the review that discussions have been held with the BFSO about sharing information (relevant to the Code regarding banking practice) in order to assist and inform compliance monitoring. As a result, the BFSO currently provides the Committee with six monthly statistics on Code issues as identified by BFSO Case Managers at the investigation stage (that is in 7% of all BFSO cases according to the BFSO’s 2006/07 Annual Report). 
The CCMC is provided with half yearly reports on the number of cases dealt with by the BFSO which have alleged breaches of the Code. The statistics show the number of breaches determined, the number not determined and the number where no determination was made. The statistics are provided in relation to a number of categories including

· General commitments

· Disclosures –Interest rates, fees and charges

· Disclosures –terms and conditions and changes to terms and conditions

· Chargebacks

· Foreign exchange services

· Obligations when providing credit

· Debt collection

· Privacy and confidentiality

· Promotion of code and dispute resolution 

Where a breach or no breach of the code has been determined, a brief 1 to 2 line summary is provided to explain the nature of the breach or no breach. No information is provided in relation matters where there has been no determination. According to the CCMC non determinative matters have accounted for 35% of Code issues raised with the BFSO in the previous two years. 

The CCMC submits:

“Whilst these statistics provide some background to Code issues otherwise unseen by the Committee, they remain, in the Committee’s view, inadequate”. 
The ACCC also advocated that the CCMC have a stronger role in relation to data collection. ACCC commented that: 
“Effective codes require collection of data about the origins and causes of complaints, with the aim of identifying potential endemic issues”. 
ACCC noted that the Code requires each agency to annually lodge with the CCMC a report on compliance with the Code. However, the Code does not specifically require signatories to collect data regarding the nature of the disputes they have faced.
The ACCC recommended that the Code should require signatories to collect data regarding the nature of complaints, which would then be in turn passed on to the CCMC for aggregation and publishing in its annual report. The type of data which ACCC submitted should be collected includes:
· The type of complaint;
· The business complained about;
· The frequency of the complaint;
· How the complaint was resolved;
· Time taken to deal with the complaint;
· The sanctions imposed.
The ACCC recommended that the data should be stored and analyses on a regular basis in order to identify endemic issues and matters which may need to be escalated.

ACCC also commented on the importance of accountability noting that:

“Accountability is an important aspect of any voluntary code of conduct. A perception of fairness and transparency must be maintained amongst Code signatories, consumers and the public at large. There should be annual reports on the operations of the code allowing periodic assessment of its effectiveness. These reports should be readily available to interested parties”.

While noting that the CCMC has issued an annual report, ACCC noted that the Code does not create an obligation to do so. The ACCC therefore recommended that the Code should create an obligation on the CCMC to produce an annual report and should set out clearly what the report should include.  Using the data collected and analysed by the CCMC, the report should highlight any systemic issues which industry members need to address, as well as areas for potential improvement of the Code.

The ACCC submitted that the report should provide as much relevant information as possible including:
· The nature of any breaches of the Code that occurred during the period (not just the general category of the breach, as the severity of a breach could be at either end of the spectrum);
· The quantity of each type of breach;
· The name of each signatory in breach;
· An explanation as to what the CCMC did about each breach of the Code. It should clearly outline how disputes were resolved, as well as the progress of any matters which have been pursued by the Committee but which remain unresolved;

· Clarification on whether case studies included in the annual reports are fictional or based on actual cases. 
According to the ACCC:

“This would show consumers that their complaints are not being ignored.”
ASIC commented that both the Ombudsman and CCMC tend to take a more proactive approach to monitoring. 
“Self reporting compliance is not enough and there is a need for someone charged with the responsibility to go and check how things are actually going”. 

ASIC also raised the need for Code compliance monitoring within the banks.

8.5.4 CCMC’s Role in Raising Awareness of the Code

The CCMC advised the review that it has sought to raise awareness of the Code through its bulletins and meetings with stakeholders. The CCMC has also sought to raise awareness the issues resulting from the difference between external dispute resolution role of the BFSO and the Code compliance monitoring role of the CCMC.  The CCMC commented that 

“Awareness of these differing roles is related to the whole issue of promotion of the Code more generally, which by virtue of Clause 8 of the Code is the responsibility of the ABA”.
The CCMC noted that whilst 13 banks, including the five major retail banks, have subscribed to the Code there are a number of banks, albeit limited in market share, with retail customers in Australia which have not subscribed. The Committee also suggested that awareness of the Code remains low amongst bank customers. 

The Committee noted that the Key Issues in the Terms of Reference for this review include: “The need for a voluntary Code of conduct to enjoy broad membership by industry participants”. The Committee recommended that in considering the effectiveness of the Code, the review should examine the need to increase awareness of the Code and the mechanisms by which that might be done. 
The CCMC’s role in raising awareness of the code was acknowledged by one of the subscribing banks.
“We recognize and respect the role of the Committee in overseeing the operation of the Code. The Committee’s role should be to

· Encourage awareness of the Code

· Encourage and share good practice

· Take action to enforce the provisions of the Code”.
The Financial Services Union (“FSU”) also commented on the role of the CCMC in raising awareness of the Code. The Union shared the CCMC’s assessment that the level of consumer awareness of the Code is low.

The Australian Competition and Consumer Commission (ACCC) made a number of comments and suggestions in relation to the role and functions of the CCMC during consultations and in its submission to the Review.

ACCC saw a role for the CCMC in increasing the coverage of the code to non subscribing banks. ACCC commented that:
“The wider the coverage a code has in an industry, the more effective it will be. The level of coverage achieved by the Code should be measured in terms of:

· The actual number of signatories to the Code (as a proportion of the number of potential signatories) and

· The number of transactions undertaken by those signatories (as a proportion of the total number of transactions undertaken by all potential signatories)”.

ACCC commented that:

“If the 13 banks currently subscribed to the Code account for 90% of the banking transactions that occur daily in Australia then the level of coverage would not be a cause for concern”.

ACCC recommended that:

“It should be a requirement under the Code that the Code Compliance Monitoring Committee identify the potential signatories who have not yet subscribed to the Code and implement a strategy to increase the number of signatories to the Code.  In addition the Code should tell the reader where to find a list of current Code signatories (e.g. the list on the ABA’s website)”.

ACCC also suggested that the CCMC could have a role in raising consumer awareness of the Code by publishing brochures and fact sheets about the Code in general and also about specific topics. ASIC also commented on the proactive work of the CCMC in publishing bulletins, reports and annual reports.
8.5.5 Sanctions for Non Compliance 

Clause 34 of the Code (Clause 34(i)) empowers the CCMC to name subscribing banks in connection with a breach of this Code or in the CCMC’s report, where it can be shown that a bank(s) have:
(i) Been guilty of serious or systemic non compliance; 

(ii) Ignored the CCMC’s request to remedy a breach or failed to do so within a reasonable time;

(iii) Breached an undertaking given to the CCMC; or 

(iv) Not taken steps to prevent a breach reoccurring after having been warned that we might be named. 

The CCMC advised the review that it interprets this provision as empowering the committee to name a bank in its annual report or through other means. The CCMC notes, however, that the constitution under which the CCMC has been established, limits the CCMC’s power to naming a bank in the annual report. 
“As the Committee’s annual report is published only once a year (within 6 months of 31 March), in some instances serious Code breaches would not be reported until considerable time after the breach occurred. If the naming power might in part serve to warn customers of a bank’s non-compliance, limiting the Committee to naming a bank in its annual report could significantly diminish the value of such a warning if it comes almost 12 months after the conduct has taken place,” 
The CCMC claimed that:

“This unnecessary fetter on its single significant sanction is contrary to the intention of the Code and the expectations of those involved in the consultation of the Code. It has the potential to undermine the value and credibility of the voluntary self regulatory scheme”. 

The CCMC also pointed out that neither the constitution nor the Code consider what action the CCMC may take if a bank, having been named, refuses to remediate the breach and continues to conduct its business in serious non compliance with the Code. The Committee suggested that the potential outcome of these is that banks can pick and choose which parts of the Code they wish to accept while choosing to be non compliant in respect of some others. This concern was expressed by the CCMC as follows.

“The Committee has accepted that the extent of its power in those circumstances is to continue to name that bank. However it is the Committee’s view that this would fundamentally alter the nature of the Code, as banks could in effect pick and choose the parts of the Code to which they wish to subscribe and comply provided they accepted that they would be named in respect of specific provisions where they remained non-compliant. Such a development would make the Code effectively untenable”.  

The Committee strongly suggests the Code reviewer consider the need to clarify what action can be taken in the event of serial and serious non compliance post naming. In this context, the Committee notes by way of example that the UK’s Banking Code Standards Board is empowered to unsubscribe a subscribing bank and make any such action public. 

ACCC also commented that there should be stronger sanctions for non compliance with the Code including: 

· Warnings

· Corrective advertising

· Fines 

· Expulsion as a signatory to the Code

· Expulsion from the industry association ( Australian Bankers Association)

ACCC expressed the view that:

“Successful disciplinary procedures underpin a successful voluntary industry code by providing an incentive to signatories to comply with their responsibilities under the code. In its present form, the Code simply provides that in some circumstances, a signatory in breach of the Code be named in the report of the CCMC”.
In ACCC’s view the Code should be amended to allow the CCMC to name a signatory that is in breach of the Code in its report, regardless of how serious or systematic the breach is. The ACCC notes that, in its current form, the Code only provides the CCMC with the power to name a signatory in certain circumstances.
8.5.6 Alternative Arrangements

The CCMC believes that the self regulatory scheme would be better served if the BFSO referred issues relating to the Code to the CCMC for determination. The CCMC proposed an alternative model “if it is considered necessary for the BFSO to make findings of breach in relation to the Code.” Under the proposed model

· The Code would enable the CCMC to have access to BFSO findings on the Code including the name of the Bank, which was found to have breached the Code. The Committee would not necessarily need to know the identity of the Customer.

· Once a determination had been made by the BFSO, the matter would be referred to the CCCMC to recommend remedial action and perform ongoing monitoring of the bank’s compliance in that area. 

· Code issues identified but not determined (the “not determinative issues”) would be referred to the Committee for investigation. 

· Information obtained by the BFSO through its systemic issues function would be shared with the Committee for a more complete approach to compliance monitoring. 

The CCMC noted that, apart from a suggestion by the BFSO that banks who had been found to have been in breach of Clause 25.2 of the Code should submit their policies and procedures for review by the CCMC, it has received only one referral from the BFSO in the past year. The CCMC commented that the Code should facilitate the sharing of information between the Committee and the BFSO to assist both functions to be performed in a complementary manner. 
ASIC also commented on the need for a mechanism to provide feedback between FOS and the CCMC on Code issues, particularly under the merged FOS model. 
“With the merger of FICS, BFSO and IOS, the complaint would go initially to the FOS. If it involved an issue of monetary compensation it would be handled by the FOS but if it involved a breach of the Code it would go to the CCMC”. 

The ABA also proposed an alternative model for managing the relationship between the roles and operations of the CCMC and FSO. There are some similarities between the ABA’s proposed model and the CCMC’s suggested alternative model outlined above. In proposing a suggested model the ABA commented.
“There are options for addressing these shortcomings that include the Code providing some solutions.  For example the General Insurance Code of Practice makes provision for code compliance monitoring. This includes an independent Code Compliance Committee comprised similarly to the CCMC that operates within the corporate structure of the Insurance Ombudsman Service Ltd (IOS). IOS has overall responsibility for code compliance while the Code compliance Committee has responsibility for making determinations about possible breaches of the code and has the power to conduct its own investigation.

The General Insurance Code of Practice model has been demonstrated to work effectively and efficiently utilising the administrative resources of the IOS.

The ABA commends this model to you for your consideration and possible recommendation to amend the Code accordingly.” 

The ABA noted that there is an opportunity for this model to be put into action with the 1 July 2008 merger of the BFSO, FICS and the IOS schemes into a single scheme, FOS.
The ABA further noted that the functions of compliance monitoring and dispute resolution are separate functions, but they often intersect on questions of interpretation and approach.  The ABA pointed out that Clause 34 (h) of the Code already requires the CCMC’s operating procedures to be formed after consultation with the BFSO and the ABA.  

“It makes sense that the two functions are contained within FOS to which the CCMC is accountable but recognising the different functions involved”.

The ABA put forward a suggested approach involving the following features:

· An alleged breach of the Code would be referred first to the Banking & Finance Division of the FOS.

· FOS would provide a triage function to consider whether cases where an alleged breach(s) gave rise to a financial loss. 
· Cases where no financial loss flows from the alleged breach would be referred to the CCMC for consideration. 
· The CCMC also would focus on its own motion enquiries and in making its compliance decisions.

A similar approach was also advocated by the Banking and Financial Services Ombudsman in consultations with the Reviewer and in his submission to the review .In addition to the steps proposed by the ABA, the Ombudsman also advocated that:
· “CCMC members would be appointed by a Committee of the FOS Board.

· That Committee, consisting of a bank representative and consumer representative, of the FOS Board would approve a business plan for the CCMC.
· Officers servicing the CCMC would be responsible to the Chief Ombudsman in respect of matters administrative but when, for example, drafting decisions, responsible to the CCMC.

· By agreeing to subscribe to the Code, banks would agree to the exchange of information between FOS and the CCMC in relation to cases.
· The Banking Ombudsman would also be authorized by those subscribing banks to ask the CCMC to follow up on compliance with solutions to any systemic issues as ‘own motion enquiries’ in suitable cases where a follow up is required or desirable.”

8.5.7 Code Compliance in the Insurance Industry

In the insurance industry sector, The Code Compliance Committee, established under Section 7 of The General Insurance Code of Practice 2006 is an independent committee consisting of:
· A consumer representative appointed by the IOS Board;
· An industry representative appointed by the Insurance Council of Australia;
· And independent chair jointly appointed by the IOS Board and the Insurance Council of Australia.
The Code Compliance Committee

· Monitors Code compliance through reports received fro IOS; and 

· Makes determinations and imposes sanctions where IOS has reported a failure to correct a Code breach.
The Code Compliance Committee can conduct its own enquiries or request IOS to conduct further enquiries on its own behalf, although the Review was advised that in the two years since its establishment, the Committee has not yet exercised the power to conduct its own enquiries.
Where IOS has reported a failure to correct a Code breach, the Code Compliance Committee may dismiss the IOS findings or request the IOS to reconsider further consultation with the insurance provider found to have been in breach of the Code.
If the Code Compliance Committee accepts the IOS findings it will:
· Notify the Chief Executive Officer of the detailed findings; and 

· Provide an opportunity for the insurance provider to respond within 15 business days.
The Code Compliance Committee will consider any response by the insurance provider before making a final determination and imposing sanctions. The Committee also notifies in writing the Chief Executive Officer of its decision and any sanctions to be imposed.

When determining any sanctions to be imposed the Code Compliance Committee is required to consider:
· The objective of the Code;
· The appropriateness of the sanction;
· The significance of the breach; and 

· The role of insurance providers in the general insurance industry.
The Code Compliance Committee may impose one or more of the following sanctions:
· A requirement that particular rectification steps be taken within a specified timeframe

· A requirement that a compliance audit be undertaken

· Corrective advertising and/or

· Publication of the insurance provider’s non compliance

In discussions with representatives of the Insurance Council, the Reviewer was informed that although the Code Compliance Committee has the power to conduct its own inquiries, it has not yet exercised this power. Hence technically the Code Compliance Committee can act independently but in practice it has acted in reviewing the work of the Ombudsman’s services. The arrangement allows a common entry point for all matters, a triaging of matters and referral of matters to the appropriate area 

In relation to the sanctions available under section 7.19 of the code, in the two years of its operations there has not been any significant breach dealt with by the Code.

The representatives of the Insurance Council commented that its members treat the Code very seriously. The Code Compliance Committee meets quarterly to consider detailed reports from the Code Manager in the IOS for the previous quarter. Where the Code Manager has found a breach, it is reported to the Code Compliance Committee together with a report on the action taken

The review notes that the recent Productivity commission Report into the Consumer Regulatory Framework and Administration commented on the need to simplify complaint resolution processes and to create where possible “one stop shops” to which consumers can take their complaints. The Productivity Commission Report acknowledged the merger of the BFSO, FICS and IOS into a single External Disputes Resolution body, FOS, as a positive example of a model to simplify processes for consumers and avoid overlap and duplication of functions.
The proposed referral of all alleged breaches of the Code to the FOS in the first instance as recommended by the ABA and BFSO is consistent with the principles espoused in the Productivity Commission Report. It would make it simpler not only for consumers but also for banks and would assist in achieving consistency in the handling of matters.
Interim Recommendations:

That the relationship between the CCMC and BFSO be clarified in the context of the establishment of the merger between the BFSO, FICS and FICS.

That all alleged breaches of the Code be referred to the FOS in the first instance for determination as to whether the matter should be referred to a case manager in the FOS or to the CCMC for consideration as to whether there has or has not been a breach of the Code.

That the composition of the CCMC includes: 

· A consumer representative appointed by the consumer representative on the FOS Board;

· An industry representative appointed by the subscriber banks through the ABA.

· And independent chair jointly appointed by the consumer representatives on the FOS Board and the ABA on behalf of subscriber banks.

That the role of the Code Compliance Committee includes:

· Monitor Code compliance through referrals, reports and data received from the FOS;

· Make determinations on allegations that a bank has breached the Code, which are referred to the CCMC by FOS

· Conduct enquiries into systemic issues in relation to the Code that are identified by FOS and the CCMC.

· Conduct its own enquiries into banks’ compliance with the Code.
· Determine sanctions in accordance with the current Code provisions,

· Prepare an annual report on compliance with the Code

· Contribute to joint publications between the CCMC and FOS on Code issues.

· Promote awareness of the Code with banks through the provision of feedback on emerging Code compliance issues.

That the charter, constitution, terms of reference and operating protocols of the CCCMC incorporate principles of procedural fairness and provide guidance on the factors that should be considered in determining a matter.
That consideration be given to broadening the range of sanctions available to the CCMC such as a warning, requirement to rectify of an issue within a specified time and conduct of a compliance audit, so that any sanctions that are imposed are commensurate with the extent and severity of the breach.

8.6 Release of Equity Products

ASIC raised the issue of whether the Code should include reference to equity products or reverse mortgages.

“These products have only really appeared in large number s in Australia since the last review of the Code. Given their potential to be both extremely useful product, as well as one which could cause significant problems, it would be helpful for the review to examine how the Code could better protect potential purchasers of these products. An initial thought is that Code subscribers could commit to complying with the Seniors Equity Release Association of Lenders (SEQUAL) or equivalent Code and ensure that brokers that they deal with do likewise”.

ASIC noted that it was very important that any disclosures in relation to reverse mortgages should include disclosures of risk because the product is relatively new and consumers don’t understand how they work.
The review was advised by COTA Over 50s that equity or reverse mortgages are of particular interest to older people.

Interim Recommendation: 

The Code include reference to equity or reverse mortgages and a commitment to comply with and a reference and pointer to the SEQUAL Code 

8.7 Fees and Charges
The issue of fees and charges, particularly exception fees (sometimes referred to as default fees) was raised by consumer advocates and regulators during consultations and in submissions to the Review. It was also a strong theme in submissions received from individual members of the public.
The NSW Commissioner of Fair Trading commented generally on the increase in fees and charges in recent years.

“It is notable that one of the issues consumers have concerning bank practices is the arbitrary nature and cost of fees and charges, and their application to all aspects of banking services.  The number and cost of such fees has increased as interest rates have fallen, generally in response to increased competition when non-bank lenders entered the market.  Fees for late payment, default, bounced cheques or exceeding credit limits are especially criticised, both the charging of such fees and the amount charged.  These fees have been the subject of a major consumer campaign in the United Kingdom and are currently subject to an application to the High Court as to whether they are unfair.

The Commissioner noted that:

“While the Uniform Consumer Credit Code permits credit providers to unilaterally impose such fees, the policy principle underlying this position was that of “user pays”, i.e. that consumers who do not use particular functions or cause a cost to be incurred by the bank should not be required, as was previously the case, to pay for others’ use through an “averaged” interest rate application.

Many changes have occurred since the time that legislation was developed, including internet and telephone banking, so that there is relatively little cost attached to most transactions and banks have been able to make savings by a reduction in face to face service provision”.  

The NSW Commissioner of Fair Trading claimed that the quantum of fees charged does not reflect the cost of the service to the consumer, and there may in fact be no cost at all.  
“It is not clear how account keeping fees can be justified when no product can be made available without there being an account kept.  This may be either a credit or debit account”.  

The Commissioner noted that the quantum of fees and the basis for charging such fees is not addressed anywhere in the Code and that the Banking and Financial Services Ombudsman (BFSO) does not have the capacity to investigate any complaints on these issues, other than whether they have been charged according to the requirements of the Uniform Consumer Credit Code.

“There is, therefore, no avenue to address whether fees are excessive or unfair.  It is submitted that both the Code and the BFSO should address this issue”.
While noting that Clauses 15 and 18 of the Code Sections 15 and 18 make certain commitments in relation to fees and charges, the NSW Commissioner of Fair Trading commented that the provisions generally reflect the requirements of the Uniform Consumer Credit Code and do not improve on those requirements. 

The Commissioner noted the impact of fees on consumer satisfaction with banks.

“As a general comment, consumers’ satisfaction with banking organisations has not been enhanced by practices such as the imposition of fees which appear not to reflect bank costs and to be arbitrarily imposed”.  

Choice and the Consumer Action Law Centre (“CALC”) also raised concerns about exception fees, referred to by Choice and CALC as “penalty fees”. They asserted that:

· Such fees are penalties at law and therefore unenforceable

· Penalty fees are high in amounts relative to the costs incurred by the bank

· The bank could easily assist the customer to avoid the fee but chooses not to 

· Penalty fees can disadvantage people already experiencing financial distress

· Penalty fees are implemented unilaterally and automatically

· Penalty fees frequently apply to trivial defaults or unintentional errors by consumers

· Penalty fees are often high in amount relative to the penalized transaction
In commenting on the ABA’s claim that greater disclosure will drive the industry towards better penalty fee offerings, Choice and CALC noted that:
“Consumers do not expect to pay penalty fees at the time they open an account or take out a loan or credit card and thus do not shop around for a new bank on the basis of the penalty fees they charge (or don’t charge).” 
While Choice and CALC welcomed better disclosure of fees, they claimed that 
“Focusing on disclosure as a solution to the penalty fees problem misses the point. There is little competitive pressure on financial institutions to keep fees in check. Disclosing fees in a product disclosure statement will never address the critical underlying problem: that penalty fees have inflated to unacceptably high levels”.
Choice and CALC assert: 
“While banks are entitled to recover costs incurred by them upon default by a customer, they are not entitled to use a penalty to do so”.
Also of concern to Choice and CALC is that there is nowhere for consumers to take their complaint about penalty fees. 
“The Banking Ombudsman has stated publicly that it does not consider it has jurisdiction to investigate complaints relating to penalty fees. It appears this view is formed on the basis that the BFSO’s terms of reference exclude complaints arising from a policy or practice of a bank, unless that policy or practice is in breach of a specific obligation or duty to the customer. The BFSO states that the level of fees and charges is a bank policy or practice.”
Mission Australia and Good Shepherd supported these views in discussions with the Review. They stated that fees should reflect the true cost to banks, not what the market will bear. They also expressed concern that there is no avenue of complaint for consumers to the BFSO.
The sentiments of a consumer were expressed in the following extract from a submission received from an individual member of the community.

“What about the poor, who are slugged with a late fee for every dishonoured cheque, periodic payment or direct debit? How do they put food on the table and climb out of poverty, if the Australian banks continue to penalize them?”
The Western Australian Department of Consumer and Employment Protection welcomed the initiative of the ABA’s and member banks to provide the community with more information on exception fees such as dishonour fees, credit card late payment fees, account overdrawn and credit limit excess fees. The Department suggested that the Code include specific reference to improvements in providing information about exception fees to consumers. The Victorian Department of Consumer Affairs also suggested that the Code should include reference to the provision of information on exception fees. 

ASIC took the suggestion further and recommended that the Code should include a requirement to disclose all fees, not just standard fees, as well as key risks associated with products. 
The Australian Treasury acknowledged and supported the banks’ efforts in relation to the disclosure of exception fees and reduction of exception fees. The Treasury suggested however that:

“Given the community concern in this area, however, it would be desirable for the Code to contain provisions similar to those in the draft ABACUS Code of Practice, which require financial institutions to ensure that any exception fees charged are reasonable having regard to their costs, and are fairly applied”. 
The Treasury also identified the need for standardisation across banks in relation to the terminology used in relation to different fees and charges.
The ABA and member banks disagree with consumer advocates that exception fees “offend the law relating to penalties”.  The ABA noted that in a recent test case in the UK High Court of Justice 
“Fees charged by a bank in relation to the customer’s overdrawing of their account or overdraft limit were adjudged not to be common law penalties”. 
The ABA advised the Review that, in response to concerns raised by consumer advocates, member banks agreed to publish their policies and the circumstances in which these fees are charged and tips on how to avoid the fees. The ABA noted the tangible benefit for customers from this initiative. 

“The competitive dynamic created by members’ disclosures” has seen some exception fees abolished, other exception fees reduced and the creation of accounts, particularly for low income people, where exception fees are not charged at all”.

As mentioned earlier, these developments have been acknowledged by consumer advocates and regulatory authorities including State Fair Trading Departments and the Australian Treasury. 

The ABA pointed out to the Review that the charging of exceptions fees is not confined to banks.  
“Many other financial services institutions charge fees of a similar nature”. 

The ABA submitted that 

“A Code should not be used as a means of price control.  Even the general policy basis of the UCCC is predicated on disclosure and competition as the means of “controlling” prices.  Competition and markets can set prices and the example of banks in the case of exception fees is a case in point”.  

The ABA believes its work with member banks on exception fees has been effective in achieving transparency through the publication of exception fees and in fostering and environment of competition which has had benefits for consumers through a reduction of exception fees and the introduction of low fee or no fee accounts for particular customers.

Interim Recommendations:

That reference to ‘standard fees and charge’ in the code is replaced by ‘fees and charges’.

That Clause 40 be amended to delete reference to ‘standard fees and charges’ and replace it with ‘fees and charges’ and include in the definition of ‘fees and charges” reference to the reasonable recovery of costs incurred by the banks when customers default on their repayments, exceed their overdraft limit or are overdrawn on their account.
That the ABA regularly updates the facts sheet on exception fees which is published on the ABA’s website.
8.8 Direct Debits - Clause 19
Clause 19 places an obligation on subscribing banks to take and process promptly instructions from customers to cancel a direct debit request and to deal promptly with complaints that a direct debit was unauthorized or otherwise irregular. The Review was told by consumer advocates and financial counsellors that these provisions of the code are not always adhered to. They reported that people are still being forced to go to the debit user despite the fact that the Code states: 

“We will not direct or suggest that you should first raise any such request or complaint directly with the debit user (but we may suggest that you also contact the debit user).”

Consumer representatives expressed concern that some banks are forcing customers into direct debit situations and charging dishonour fees if the direct debit payments take them into arrears in their account. Some consumer representatives advocated that banks should get rid of direct debits altogether because of the potentially adverse impact on customers who are experiencing financial difficulties.

The ABA pointed out the distinction between the cancellation of a direct debit payment and changes to direct debit payments. The ABA notes that banks are able to process a "cancellation" of a direct debit authority. However a "change" in a direct debit payment requires the customer to communicate with the holder (the merchant) of the Direct Debit Request (DDR).  As explained by the ABA, the DDR is primarily an arrangement between the customer and the debit user as to the amount and frequency of the direct debit.  Customers seeking to make changes to their payment arrangement need to be referred back to the debit user, who initiated the entry to the customer's account, as they need to maintain records of all changes under the authority they hold”.
Interim Recommendation:
That Clause 19 is amended to distinguish between the cancellation of a direct debit and a change to a direct debit

8.9 Account Switching 

On 8 February 2008, the Treasurer announced a package of measures to promote competition in the retail banking market by making it easier for customers to switch accounts between banks. One of these measures was a listing and switching service that requires banks to provide their customers with accurate information on all direct debits and credits for easy transfer to a new bank, if they switch. Banks will also be required to assist new customers to re-establish their direct debits and credits. 

On 9 February 2008 the ABA issued a press release announcing key principles that have been agreed by banks to assist personal bank customers wanting to switch their bank accounts to a new provider. 
1. The old financial institution will provide a list1 of the customer’s direct debit and credit arrangements over the past 13 months to the customer in order to facilitate the establishment of the arrangements for the new account;

2. The new financial institution will provide the customer with information and support to help the customer make the switch. If requested by the consumer, the new financial institution will assist in notifying the Direct Entry users of the new direct debit and direct credit arrangements and assist with closing the customer’s old bank account;

3. The service will be supported by obligations in industry codes of practice. This will include obligations in regards to timeliness and to provide information to customers on how to avoid exception fees, and to deal fairly with customers throughout the account switching process;<

4. Industry has agreed that the service will be implemented by November 2008. A progress report on the implementation of the switching service will be provided to the Government on a quarterly basis.

The Australian Payments Clearing Association (APCA) in April 2008 released its First Progress Report on implementation of an Account Switching Facilitation Package. The package which is being developed by a sub group comprising APCA, the Australian Bankers Association (ABA) and Abacus, will include a central registry facility to collect details of customers’ direct debit and credit arrangements to make it easier for customers to switch their accounts between banks. 

The Australian Treasury in a submission to the review indicated that it supports the proposed key principles set out in the ABA’s press release of 9 February 20008 and recommends that they be included in the revised Code in a strengthened form:

“The old financial institution will provide a list of the customer’s direct debit and credit arrangements over the past 13 months to the customer in order to facilitate the establishment of the new account. The list will be provided to customers in a simple, accessible format, preferably on a single page.

The new financial institution will provide the customer with information and support to hole the customer make the switch. If requested by the customer, the new financial institution will assist by notifying the direct Entry users of the new direct debit and direct credit arrangements and assist with closing the customer’s old bank account”.

In addition the Australian Treasury has suggested that the Code should establish timeframes for providing customers with the list, and for re-establishing the direct debit and direct credit arrangements if requested by the customer. The Treasury referred the Review to the Irish Code of Practice on Switching Accounts and recommended that similar timing be included in the ABA’s Code.

The Treasury also submitted that there are currently no timeframes in which a mortgage must be discharged and suggested that it would be desirable for timeframes to be established to support switching arrangements.
Treasury informed the Review that when developing the proposal on switching, industry indicated that a proposed direct debit and direct credit redirection service was not operationally practical. However, such service would have reduced the likelihood of customers incurring exception fees. Treasury therefore recommended to the review that the Code include a provision requiring exception fees to be waived where they are incurred in the switching process. Treasury also advocated that the Code should include an obligation on banks to provide customers with information on how to avoid exceptions fees in the process. The Code should also include an obligation to act fairly and in good faith to customers throughout the switching process.

The ABA suggested to the review that rather than including detailed processes in the code, the Code should include a general commitment to assist customers in switching accounts with reference to a general set of principles on the ABA website. The Code should also include a commitment for subscribing banks to publish their switching mechanisms on their website. 

Interim Recommendations:
That the Code includes a new provision on switching accounts.

That the new Code provision on switching accounts either includes the four key principles announced by the ABA on 9 February 2008 or refer to them and their availability on the ABA website.

That the Code include a provision that banks will publish their arrangements switching accounts on their websites.
8.10 Electronic Banking

Given the developments in electronic banking which have occurred since the previous reviews, a number of interested parties commented on the need to ensure that the Code reflects developments in electronic banking. In particular, the Code will need to reflect any changes in the Electronic Funds Transfer (“EFT”) Code of Conduct which result from the current review of the EFT Code by ASIC.

The CCMC commented that the Code is largely silent about electronic banking matters. The CCMC acknowledged that these matters are dealt with under the EFT Code, and that the EFT Code is also under review. However the CCMC made the point that the CCMC Code of Banking Practice is intended to be a primary reference for customers in regard to retail banking conduct. 

“Given the increased use of electronic and on-line banking, the Committee thinks it appropriate that sufficient reference is made to these issues in the Code. In the Committee’s view that should include: a summary of the areas covered by the EFT Code; a statement that all provisions of the EFT Code apply, and details of where a customer might find the EFT Code”. 

ASIC advised the review that one of the issues that have been raised in submissions to the current review of the EFT Code is the notice requirement prior to increases in fees and charges as well as interest rates. ASIC commented that it will be important for the provisions of the Code of Banking Practice to include consistent provisions that ensure consumers receive effective adequate advance notice of such changes,

ASIC also commented on the need for alignment between the Code of Banking Practice and the EFT Code in relation to provisions covering electronic communications. ASIC noted that much work has occurred in this area in recent years. At the same time, however, with the increase in electronic fraud, new problems around electronic communications have occurred. Large scale consumer education efforts have been taking place to teach consumers not to provide their personal details in response to an email and not to click on links in emails purporting to be from their financial institution. Against this background, ASIC suggested that the review examine the desirability of promoting URL and hyperlinks in bank emails.

The ABA submitted that Clause 33 of the code relating to electronic communications is complicated and should be simplified. The ABA noted that the approach taken in Clause 33 is similar to electronic communication provisions found in the Electronic Funds Transfer Code of Conduct (EFT Code) and the Consumer Credit Code (UCCC). Additionally, the clause does not reflect the current environment for electronic communications. 

The ABA suggested that it would be preferable for the Code to cover only those situations where there is a gap where neither the law (the UCCC, the Corporations Act) nor the EFT Code applies.

“Because the provisions of the EFT Code apply to the extent of any inconsistency with the Code, it would be simpler for Clause 33 to operate as a pointer to the EFT Code or relevant laws rather than replicate the EFT Code provisions in detail.
To develop this idea, where the EFT Code does not apply, that is, where there is no electronic funds transfer transaction involved and the Code will apply, it should be unnecessary for a specific electronic communications provision to be included in the Code. Instead the Code could simply incorporate by reference or point to the legislation generically (e.g. the Commonwealth and State and Territory electronic transactions legislation).

The ABA suggested a possible model for cases where the law or the EFT Code does not apply is:

“The Code should recognise products that have electronic communication as a product feature so that paper copies are unnecessary.  Consent to only receive information and use the product electronically is incorporated in the contract  

Where material is issued from time to time in electronic form as agreed by the bank and the customer it should be unnecessary for the bank to take the additional step of notifying the customer by electronic communication that the material is available. For example, if it is agreed with the customer that a document they have requested will be provided online within a week or by the end of the day that should be sufficient without the need for further communication when the document is accessible.  

For accessing other information, the customer’s preference for receipt of this information electronically should mean that the customer will access the product electronically on a regular basis including viewing any updated information that is available.  A consequential amendment could be made to clause 33.6 that requires the provision of paper copies up to six months after the event and if the clause is retained, that it is feasible for the bank to do so”.
The review agrees that Clause 33 is very complex and recommends a simpler approach along the lines of Clause 15 of the Abacus Draft Code of Practice. The focus of the Abacus Clause is on:

· Providing customers with the option of receiving material electronically if it is available

· Incorporating electronic communication as a product feature and including this in any product disclosures

· Providing information electronically in a form that allows the customer to retain it.

The Abacus Draft Code also has a general reference to the EFT Code and to the fact that if there is any inconsistency between the Abacus Code and the EFT Code, the latter will prevail.

The review notes that in April 2008 ASIC released a consultation paper on Facilitating Online Financial Services Disclosures. The paper sets out ASIC’s proposed approach to using email and the internet to provide financial services information under the Corporations Act and seeks the views of consumers, product providers and financial services professionals on the proposals. The outcomes of this process could have implications for the Code.

Interim Recommendations:
That Clause 33 be simplified along the lines of the Abacus Draft Code Clause 15 and taking into account the proposed approach by ASIC as set out in the consultation paper on Facilitating Online Financial Services Disclosures.

That Clause 33 include a reference and pointer to the EFT Code and a statement that in the event of any inconsistency between the Banking code of Practice and the EFT Code, the latter will prevail.
8.11 Communication

A number of consumer advocates and financial counsellors expressed concern at how some banks communicate with their customers and financial representatives. They gave numerous examples of telephone calls and emails not being returned, letters remaining unanswered and being pushed from place to place within banks to find an appropriate person to handle their inquiry or complaint.

ASIC commented to the Review that the current complaints provisions in the Code are about process rather than quality. ASIC suggested that the commitment in the UK Code to: “deal ‘quickly and sympathetically with things that go wrong and consider all cases of hardship sympathetically and positively,” could be a useful addition the Code. ASIC also suggested that the inclusion of a commitment to communicate in a timely manner would also strengthen the Code.
The review sees merit in the inclusion of such principles in the guiding principles of the Code.

Interim Recommendation:
That a commitment to communicate in a timely and courteous manner be included in the general principles of the Code. 

8.12 Account Suitability Clause 14

In its submission the Australian Treasury recognized the banks’ efforts to provide for low income or disadvantaged customers particularly through the availability of fee-free or low cost accounts across the banking industry. The Treasury noted that currently the ABA’s Fact Sheet “Affordability of Banking” states that around 90 such products are available on the market. The Treasury commented that 
“The introduction of the Account Suitability Clause in the Code demonstrates the banking industry’s commitment in this area. Treasury considers that there may be further benefits to consumers if the Account Suitability clause obliged banks to tell potential customers about the availability of basic or concession transaction accounts’.

ASIC, however, noted that the current Code requires customers to self identify as a low income earner or a disadvantaged person whereas the UK Banking Code UK Code adopts a more proactive approach. Clause 3.1 of the UK code states:

“Before you become a customer, we will:

· Assess whether your needs are suited to a basic bank account (if we offer one) and offer you this product if they are;

· Offer you a basic bank account if you ask and meet the conditions for one.”

The ABA noted that there have been some recent issues with respect to Clause 14 which places an obligation on the bank to provide details of accounts which may be suitable if it becomes aware a customer is in receipt of Centrelink or like benefits.

The ABA informed the Review that 
“This clause is intended to apply in this way only where a staff member dealing with a customer at the relevant time becomes aware of this.  The clause should be clarified accordingly”. 

The ABA further commented that ‘low income earner’ is not defined and is subjective. Receipt of Centrelink payments does not necessarily mean the customer is ‘low income or disadvantaged’.  However, the ABA emphasised that 

“Any change to this aspect to clause 14 must have regard for the sensitivity of dealing with this issue for those customers who are low income earners if an objective test is considered to be appropriate”. 

The ABA further submitted that the last sentence of clause 14 commencing “We will also do this if you ask for this information” should be deleted. The ABA explained that this clause raises a risk that staff who proactively give details of products in response to a customer’s personal circumstances might be deemed to be giving personal advice that they might not be accredited to give, thereby placing them and the bank at regulatory risk. 
Reconciliation Australia suggested that Clause 14 could be broadened to include Indigenous customers.
Interim Recommendations:
That Clause 14 of the Code is amended to remove the last sentence. 

That Clause 14 of the Code include reference to Indigenous customers.

8.13 Key Commitments

8.13.1 Continuous Improvement  - Clause 2.1 (a)

The CCMC raised questions about the extent to which its role extends to the key commitments in the Code and also what weight should be given to them in considering whether there has been a breach in relation to specific provisions of the Code.  For example, in relation to the general commitment, to continuously work toward improving the standards of practice and service in the banking industry (Clause 2.1) the CCMC has taken the view that, consistent with the provisions of Clause 2.1, the Committee’s remit is to identify what it sees as best practice in giving effect to the provisions of the Code. That view is not consistently shared within the sector. 

8.13.2 Disclosures - Clause 2.1 (b) (i)
The NSW Commissioner of Fair Trading made a number of comments in relation to the general disclosure Clause, Clause 2.1(b) (i) in her submission to the review. The Commissioner of Fair Trading commented that: 
“Effective disclosure of information is a necessary precondition for consumers making informed decisions about credit purchases, or the use of their accounts.  Effective disclosure may depend on the form, substance and timing of information as well as of ease of access. It is also noted that different groups in society may require different levels of or approaches to information provision. 

The increasing complexity of products makes it difficult for those consumers who may not have adequate levels of financial literacy to understand the documentation provided or made available.  Indeed, some may have difficulty with relatively simple documentation”.

The NSW Office of Fair Trading observed that, in the last two years, offers of credit card balance transfers at low interest have induced consumers to switch lenders, sometimes without the possible pitfalls being immediately evident.

“The sorts of pitfalls referred to are the “revert rate” after the initial period, and the interest rate applied to any new purchases.  Other more complex information such as whether payments made apply to the transferred balance first, or to any new purchases, is often far from clear.  Fees associated with the new product may also not be readily accessible”.

The Office of Fair Trading submitted that all of these issues should be clearly and prominently addressed.  However the Office for Fair Trading noted that many offers of balance transfers are made electronically, and that the consumer may not have access to all such information when making the application.

The Office of Fair Trading also observed that credit cards present major problems for card users who are “untutored” in money matters.  
The Office for Fair Trading suggested that this could be addressed by including some principles in the Code in relation to which “effective disclosure” can be assessed.  These should be developed in consultation with consumer and government representatives.

The Office for Fair Trading also observed that important cost of credit indicators, such as fees and charges are either very difficult or impossible to access on banks’ websites and in some cases these can not be obtained without making an application for the product.

The Office of Fair Trading stated:

“This is not ‘effective disclosure’.  Whatever medium is used to assess a credit product’s suitability, the information should be complete, and should not rely on having to make an application before it is made available.  With increasing internet use for making purchases, it is essential that this be addressed”.
The Commonwealth Government has established a Financial Services Working Group to look at the current key issues associated with financial services advice and disclosure. The Financial Services Working Group, comprising senior officers from Treasury, ASIC and the Department of Finance and Deregulation, will review the length, complexity and readability of disclosure documentation in financial services in consultation with industry and consumer groups.

The Working Group will start with superannuation documents and further product examination will be added to the work schedule throughout 2008.
The review observed that Clause 10 is quite complex and also that there is a degree of overlap with other provisions in the Clause, e.g. Clause 10.5 and Clause 20 relating to chargebacks.

Interim Recommendations:
That Clause 10 be simplified to clarify and eliminate any overlap or duplication with other Code provisions.

That the review of Clause 10 be informed by the work of the Australian Government Financial Services Working Group looking at the length, complexity and readability of disclosure documentation in financial services.

8.13.3 Acting Fairly and Reasonably - Clause 2.2

In relation to the provision to act fairly and reasonably in clause 2.2, the CCMC informed the review that there have been cases where the CCMC has been satisfied that a bank has not acted fairly and reasonably having regard to the conduct of both parties and the contract. In some of these cases the Committee has found a breach of Clause 2.2 even though there may not have been a breach of any other clause of the Code. The availability of the clause to found a breach has been questioned. The Committee believes this issue needs to be resolved. 

8.13.4 Compliance with Laws - Clause 3.1

The ABA informed the Reviewer that Clause 3.1 was inserted in the Code because of the overlap between the Code and certain provisions of the law (particularly Chapter 7 of the Corporations Act) so that where a provision of the law is breached causing loss to a customer the Code would ensure compensation is made to the customer even where the law may not provide for compensation.  There are few examples of where this might occur. 

But importantly, as most cases involving a customer dispute are handled by the BFSO and the BFSO has the power to award compensation for a bank not complying with the law or the Code, the existence of clause 3.1 is largely unnecessary and it should be deleted.

There is a further reason that the ABA advocates the deletion of clause 3.1.   
“The CCMC has moved to having Code subscribing banks reporting breaches of the Code.  Because clause 3.1 requires a bank to comply with the law a breach of the law is a breach of the Code for breach reporting purposes.  Breaches of the laws described in clause 3.1 may give rise to criminal penalties.  While as regulators, ASIC and the Australian Prudential Regulation Authority, require banks to report breaches of the laws that each respectively administers, there is a big difference between breach reporting to a regulator under a statutory legal requirement and breach reporting to a private sector body under a voluntary self regulatory Code.  In fact the ABA believes that the CCMC is also uncomfortable requiring banks to report breaches of the law under clause 3.1 and would support the ABA in seeking its deletion from the Code”.  
The Reviewer notes that a number of Clauses in the Code make specific mention of the relevant laws. This is more helpful than having a general commitment to comply with all relevant laws as it provides some guidance to banks and customers as to which laws are relevant to which Clauses of the Code.

Interim Recommendations:
That references and pointers to relevant laws be included in Clauses in the Code as appropriate.
That consideration be given to deleting Clause 3 of the code

8.14 Other Code Provisions

8.14.1 Terms and Conditions - Clause 10
The ABA noted that the terminology in Clause 10 and other Code clauses should be reviewed following implementation of the FSR, as now some products have product disclosure statements (PDSs). 
“While a PDS often embodies the terms and conditions of the relevant banking service, customers tend to regard the Code disclosure document as the PDS. Clause 10 should contemplate that some of the information is also required under FSR and perhaps where this does apply, that compliance with the Code is not required.  A similar approach could be taken with clause 18.4”.

The ABA also suggested that Clause 10.2(e) should be clarified. 
“It is unclear whether the specific items in 10.2(e) (i) to (vi) need to be included in the terms and conditions where they are relevant to the organisation, or to the product. 
It is also unclear if the relevancy test applies to whether clause 13.1 and 13.2 are relevant (and if so each item in 10.2(e)(i) to (vi) must be included in the terms) or whether the relevancy test applies at the next level down (i.e. whether each item in 10.2(e)(i) to (vi) are relevant). The interpretation would make a difference for a product such as a lease in relation to which a bank may not issue or accept bank cheque at the customer level”. 

In relation to clause 10.5, chargebacks, the ABA noted that they can also apply to scheme debit accounts but this varies depending upon use of the account. 
“It would be preferable to avoid imposing an obligation here that would not apply because of the manner in which the account is used”.
The Reviewer invites comments and suggestions on these issues.

8.14.2 Copies of Documents - Clause 11
Some financial counsellors told the review that they had experienced difficulties in obtaining copies of documents from some banks. They claimed that they had been questioned as to why they wanted the documents and that it had taken a lot of time to obtain them. The issue was not so much the Code itself as the practice of some banks in relation to this provision of the Code.

As a separate issue, the ABA commented that, for discontinued banking services, the ability to provide copies of documents such as statements is limited to 7 years because this is consistent with statutory obligations. Clause 7 is currently open ended and should be amended to make it consistent with the statutory 7 year requirement.
Interim Recommendation:
That Clause 11 is amended to make it consistent with the 7 year statutory requirement for the provision of copies of documents.

8.14.3 Opening of Accounts - Clause 16 
This clause will have to be updated to reflect AML/CTF legislation and not simply FTRA. Reconciliation Australia Section suggested that Clause 16(a) should mention the specific nature of Customer Identification issues faced by the remote Indigenous communities. 

Interim Recommendations:
That Clause 16 of the code is amended to include reference to AML/CTF legislation.

That Clause 16(a) should include reference to information tailored to customer identification issues faced by remote Indigenous communities.

8.14.4 Changes to Terms and Conditions - Clause 18
The ABA pointed out that the Code currently requires 30 days' written notice for a variation of the minimum balance to which an account keeping fee applies or variation of the balance ranges within which interest rates apply to a deposit account. 

The ABA explained:

“This clause was aimed at changes that could detrimentally affect a customer.  It is suggested that the clause should apply only where there is a detrimental effect on the customer, so as to avoid a bank incurring the costs of notification unnecessarily (i.e. if the change is beneficial, 30 days notice should not be required). This is similar to requirements under the Corporations Act.

Changes to deeming rates is a good example of where this requirement would currently apply with the cost of notifying customers being high but with no detriment to customers in most instances.  It is our view that the government gazette of changes to deeming rates should suffice as notification to customers where there is no customer detriment”. 

Consideration should also be given to limiting 18.1(b) to account level and consider removing (c) as this is fundamentally just a change to rates which doesn’t require 30 days notice.

Further, it should be clear under this clause that the method of advising clients may include electronic communication including website communication wherever a customer has indicated their preference for electronic contact over paper-based contact.
Interim Recommendation:
That Clause 18 is amended to include the use of electronic communication to meet the notification requirements of the information prescribed in this Clause.
8.14.5 Chargebacks - Clause 20
The ABA noted that Clause 20 requires the bank to include general information about chargebacks with credit card statements at least every twelve months. The ABA commented that the obligation to send communications ‘with statements’ is problematic when customers have requested not to receive statements. 

The ABA suggested that the Code should make it clear that alternative means of providing this information should not be excluded, for example, by internet banking, websites and other electronic means.
Interim Recommendation:

That Clause 20 be amended to include alternative means of providing the annual information on chargebacks, such as by Internet, websites or other electronic means.
8.14.6 Privacy and Confidentiality - Clause 22
Clause 22 of the Code provides that in addition to duties under the Privacy Act 1988 banks owe a general duty of confidentiality to customers except in the following circumstances

· Where disclosure is compelled by law

· Where there is a duty to the public to disclose, or

· where the banks’ interests require disclosure; or

· Where disclosure is made with the customer’s express or implied consent.

The Privacy Commissioner questioned whether the privacy and confidentiality provisions in Clause 22 are in harmony with the credit reporting provisions of the Act, specifically s18N, as well as National Privacy Principle (NPP) 2.1.

The FSU also raised an issue relating to this Clause. The FSU commented that:

“There has been an increasing global trend for companies to relocate various parts of their operations to locations outside the country where the service is being delivered. This practice is often referred to as ‘off‑shoring’ and has become widespread in the finance sector.

Under the current regulatory framework Australian consumers are not automatically asked for consent or notified if their personal data are being transferred overseas The FSU and other unions have advocated that express permission should be obtained from a consumer before their data can be transferred to an overseas location – research has shown that consumers strongly support such a requirement being introduced”.

The FSU recommended that section 22 of the Code should be amended accordingly.
In view of the current review of privacy legislation by the Australian Law reform Commission and the imminent release of its report, the Reviewer proposes to await the release of that report and seek comments and suggestions from interested parties before making any recommendations in relation to this Clause.

The ABA submitted that clause 22 should be amended to refer only to a bank’s contractual duty of confidentiality to its customer
Interim Recommendation:
That any changes to Clause 22 be considered in the context of the report by the Australian Law Reform Commission into privacy legislation.

8.14.7 Statements of Account - Clause 24 
The ABA informed the review that statements are regulated under up to four different acts and Codes – the Corporations Act, UCCC, EFT Code and the Code. The ABA suggested:
“The better approach would be for the Code to fill only the gaps in legislation and for this to be made clear in the Code.

A suggested hierarchy would be:

Level 1 – Relevant legislation (e.g. Corporations Act or UCCC)

Level 2 – EFT Code applies if not covered under level 1

Level 3 - Code applies if not covered under levels 1 or 2. “
The ABA also recommended Code’s Clause 24 be aligned with the corresponding EFT Code provision once the EFT Code review has been finalised to remove the obligation to send a statement when the information has already been provided by another means, such as by internet banking transaction records, is recommended. 

“This could be achieved by adding a new paragraph (e) to clause 24.1 “(e) where the transaction information has already been provided to you by other means.”
Interim Recommendation:
That Clause 24 of the Code is aligned with the relevant EFT Code provisions when they are finalised.

8.14.8 Advertising - Section 30
The ABA explained that Clause 30 is largely a duplication of statutory provisions and requirements.  
“At the time it first appeared in the Code in 1993, there was not the same level of regulatory coverage of banking services advertising as now exists under, for example, the UCCC, the ASIC Act and the Corporations Act. 

Further, customer grievances with banks’ advertising are most likely to be referred to regulators such as ASIC that have power to deal with such matters under the law.  In many cases there are compensatory provisions that benefit the complainant”.
The ABA advised the review that it regards clause 30 as unnecessary and it should be deleted. 
The FSU indicated that it would support some form of “opt-out” mechanism that would allow consumers to indicate they do not wish to be offered any products or advertising in any of their dealings with their bank. This would make sure consumers do not feel harassed by constant unwanted offers and ensure that finance sector employees do not have to persistently make such offers. This mechanism would be similar to the ‘do not call’ register that was recently established by the Australian Government and could be used by finance sector companies as a way of marketing themselves as offering ‘superior’ customer service.
Interim Recommendation: 

That Clause 30 be retained.

8.14.9 Internal/External Dispute Resolution Clauses 35, 36 and 37
These Clauses will need to be amended to reflect the more recent standard on complaint handling AS ISO 10002-2004. The review was advised however that this should be done when ASIC indicates that this is now the current standard through its EDR policy statement and the EFT Code.
Interim Recommendation:
That Clauses 35, 36 and 37 be amended to reflect the most recent complaints handling AS ISO 10002-2004 when ASIC announces that this is the current standard
8.14.20 Application and Transitional - Clause 39
This clause will require updating once any changes to the Code have been finalised. 

8.14.21 Definitions - Clause 40
The ABA raised two issues in relation to the definition of small business in Clause 40 of the Code.

The ABA suggested that it would be desirable for the small business test to be clarified to apply to business groups in aggregate rather than by applying the test to each entity within the group of related entities. 
“If the group employment numbers exceed the small business test the business would not be a “small business” for the purposes of the Code. The form of legal structure of a business group should not dictate the outcome of whether the Code applies.  It is the business itself that should be the determinant”.  

However, this would introduce inconsistency between the Code and the FSR. The ABA advised the review that it proposes to consult further on this issue rather than make a specific submission for such a change to be made now to the Code.

A further point of clarification is the time at which for the purposes of the Code a business is designated as a “small business”.  
“The ABA recommends that the relevant point in time is when the banking service is provided e.g. the date on which an account is opened.  A bank should not be expected to continually monitor the size of its customers to determine whether they become covered by the Code”.
The Reviewer would be interested to receive submissions and suggestions on these issues.
9. Indigenous Communities

Reconciliation Australia informed the review that customer identification procedures and access to banking services are the two main issues that cause problems for Indigenous communities, particularly remote communities. The Review was briefed on the work being undertaken by ASIC in relation to indigenous communities and on the initiatives being undertaken by the ABA and individual subscriber banks.

A number of consumer organisations and regulatory authorities suggested that the Code should refer to special provisions for Indigenous customers Reconciliation Australia for example suggested that 

Clause 6 i.e. Elderly Customers and Customers with a Disability Customers could be broadened to include Indigenous customers.

Clause 7: Staff Training and Competency should include a section (c) that mentions cultural awareness training, “so that our staff are aware of cultural and community issues that may impact our ability to provide banking services”.
Clause 10.2: Section (b) which refers to English / any other language considered appropriate could be expanded to include reference to Indigenous languages.…

Clause 16: Opening of Accounts should refer to the customer identification issues which Indigenous communities experience.

Clause 25: Provision of credit should refer to work being undertaken by ABA and ASIC towards improvement of credit assessment requirements specifically for Indigenous and remote communities. 
Part E: Resolution of Disputes. Reconciliation Australia noted that Indigenous communities rarely, if ever, raise disputes or complain to banks, the CCMC or BFSO about their financial matters. Typically they would refer these matters to financial counsellors or local community leaders. Reconciliation Australia commented that it would be interesting to see whether the statistics compiled & submitted by the banks ever capture any disputes raised by Indigenous consumers.
The Review notes the commitment of the ABA and subscriber banks in working with Indigenous communities and providing appropriate services. This is reflected in the ABA’s Indigenous Commitment Statement which was published in 2007. The current review of the Code provides an opportunity to incorporate some of the principles in the Indigenous Commitment Statement into the Code.

Interim Recommendation: 

That the Code include reference to the Indigenous Commitment Statement and incorporate principles in relation to the provision of appropriate banking services to Indigenous communities, particularly those in remote locations.

10 Code Drafting Issues

The ACCC expressed the view that the Code needs to be expressed in plain English. 
The Reviewer has observed that, compared with the British Banking Code, Abacus Draft Code of Practice and the General Insurance Code of Practice, the Code of Banking Practice is quite formal, complex and not particularly ‘consumer friendly.’ When the code is redrafted following this review it will be important to simplify the language and terms as much as possible so that it can be easily read and understood by most people.

The ABA also noted that the Code contains a number of expressions where more clarity would be helpful and where the relationship between the Code and law could be better explained. 

“For example, the impacts of the AML/CTF legislation need to be married to references with the Financial Transactions Reporting Act throughout the Code (e.g. Section 16.1) to ensure new requirements under AML/CTF are captured, where necessary. This could be achieved by the Code pointing to these provisions rather than seeking to include them in some way.

Another example includes where the same or similar obligation exists under relevant law (e.g. the Corporations Act or the UCCC). It would be preferable for the Code to avoid covering the same thing in much of the same way.  An objective of the Code should be that it adds to or covers a “gap” in a way that is of benefit to consumers, proportionate to the issue and workable for banks”. 

The ABA further submitted that the Code should be technologically neutral so as not to hinder the development and delivery of products and services to customers.
As noted earlier in the paper, it will be important that the Code is expressed in ways that will enable it to keep pace with the rapid developments in the consumer and financial regulatory environments.
Interim Recommendations:
That the language of the revised Code be simplified and less formal.
That the structure of the Code be amended to link related topics more closely together in the Code.

That the Code be drafted as a principles based reference for banks and consumers in a way that will keep pace with rapid developments in the consumer and financial regulatory environments.

Appendix A - Review of Code of Banking Practice 2007 Terms of Reference

Background

These Terms of Reference are part of the engagement by the Australian Bankers’ Association of Jan McClelland (Reviewer) to conduct an independent review of the Code of Banking Practice (Code).

The Code is an instrument of banking self regulation. 

The Code was first published in November 1993.  With the agreement of the Federal Treasurer, the Code became fully operative from 1 November 1996.

The Code sets standards of good banking practice for banks to follow when dealing with individual and small business customers and their guarantors.

The first review of the Code commenced in 2000.  The final reviewed version of the Code was published in May 2004 and appears on the Australian Bankers’ Association website at www.bankers.asn.au.

The Code is to be reviewed every three years in accordance with the provisions of Clause 5 of the Code which provide relevantly as follows: -

“5
Review of this Code
5.1
We will require the ABA to commission an independent and transparent review of this Code every 3 years or sooner if appropriate, with the review to be conducted in consultation with:

(a)
banks which adopt this Code;

(b)
consumer organisations;

(c)
other interested industry associations;

(d)
relevant regulatory bodies; and

(e)
other interested stakeholders.

5.2
We will participate in any such review and co-operate with the person conducting it.

5.3
We will require the ABA to establish, and we will support, a forum (including consumer, small business and banking industry representatives) for the exchange of views on: 

(a)
banking issues; and

(b)
the effectiveness of this Code. 

We will also require the ABA to ensure that these views are taken into account in the next review of this Code.

5.4
We will require the ABA to promptly publish on its website: 

(a)
the recommendations and report arising from a review of this Code (and to make them available to the public in hard copy on request); 

(b)
reasons why any such recommendation has not been accepted; and

(c)
quarterly progress reports on the implementation of those recommendations which have been accepted, until the implementation process is complete.”

Key Considerations

In conducting the review the reviewer is to have particular regard to the provisions of Clause 5 of Code and:-

The need for a voluntary Code of conduct to encourage broad membership by industry participants and regulator support;

The need for a voluntary Code of conduct to use plain language so that it is easily interpreted, understood and applied by banks and customers alike;

Whether a more principles-based approach to the Code would achieve the need in (a) and (b) balanced by the need of Code subscribers to be clear about their promises and accountability under the Code;

Key commitment 2.1 (a) of the Code concerning banks continuously working towards improvement in standards of practice and service in the banking industry; 

· The need for an evidence based approach for amendments to the Code derived from the operation of the banking and financial services consumer participants but having regard to resource constraints of certain community and consumer group participants; 

· The impacts of the reviewer’s recommendations on banks and bank customers; 

· The need for flexibility in the provision of products and services and to promote  competitive advantage; 

· The provisions of comparable industry Codes and other self regulatory arrangements including the Electronic Funds Transfer Code of Conduct;

· Changes which have occurred in the legal and regulatory environment since the last review of Code;

· Consistency with other self regulatory initiatives and formal regulation;

· The principle of certainty of contract between bank and customer;

· The requirement of banks to act in accordance with prudential standards necessary to preserve the stability and integrity of the Australian banking system.

Review Scope

The reviewer is to report with recommendations on:

· Generally how the Code has operated since its last review and the perception of the Code among community, consumer, industry, regulatory and political interests;

· What barriers, if any, exist to the membership of the Code;

· Means for addressing any interpretation or comprehension difficulties by banks or customers in relation to the provisions of the Code;

· Means for addressing any significant compliance difficulties, including significant competitive disadvantages, that banks have in conforming with the  Code;

· Changes that have occurred in the banking and customer environment, regulatory and operational, and what, if any, responses are required under the Code;

· How the obligations on subscribers under the provisions of the Code can be harmonised with the provisions of the Electronic Funds Transfer Code of Conduct and relevant legislation.
· The reviewer is to submit a final report with recommendations to the ABA.

Appendix B Consultations, Submissions and Correspondence
Consultations 

Australian Bankers Association

Australian Consumers Association

Abacus – Australian Mutuals

Australian Competition and Consumer Commission

Australian Finance Conference

Australian Financial Literacy Association

Australian Securities and Investment commission

Banking and Financial Services Ombudsman

Care Inc

Code Compliance Monitoring Committee

Code Reviewer 2001

Consumer Action Law Centre

Consumer Affairs Victoria

Consumer Credit Legal Centre (NSW) Inc

COSBOA

COTA Over 50s

Financial Counsellors Association of Queensland

Good shepherd Youth and Family Services

NSW Office for Fair Trading

Insurance Council of Australia Ltd

Mission Australia

Privacy Commissioner

Reconciliation Australia

Subscribing Banks

The Treasury

Victorian Council of Social Services

Submissions

Australian Bankers Association

Australian Competition and consumer Commission 

Beryl Glasson

Banking and Financial Services Ombudsman

Code Compliance Monitoring Committee

Financial and Consumer Rights Council

Financial Counsellors Association of Queensland

Mark Capotondi

NSW Legal Aid

NSW Office of Fair Trading

Reconciliation Australia

Correspondence

Tasmanian Department of Justice - Consumer Affairs and Fair Trading 

Australian Securities and Investments Commission

Australian Government Privacy commissioner

NSW Office of Fair Trading

Office of the Public Advocate Queensland

Western Australian Department of consumer and Employment Protection

Northern Territory Department of Justice

Roger Price MP

Office of Consumer and Business Affairs

Insurance Council of Australia

Peter Neil 

Consumer Affairs Victoria

Appendix C Extracts From Other Codes Of Practice In Relation To Responsible Lending
British Code of Banking 

Section 2 Fairness Commitment 

States “We will lend responsibly.”

Section 13 
Lending and Borrowing Money

13.1 Before we lend you any money or increase your overdraft, or other borrowing, we will assess whether we feel you will be able to repay it. (For credit cards see also section 10.11.)

Credit Reference Agencies

Section 13.5 When you open your account or apply for a cord, we will tell you when we may pass your details to credit reference agencies and the checks we may make with them.

Section 10 Cards and PINs

10.10 Before we give you a credit limit, we will assess whether we feel you will be able to repay it.

!0.11 We may increase your credit limit on your credit card. We will give you notice if we do this. We will also explain clearly and closely to the notice we give you, that you can refuse the increase, and the ways in which you can do so.

You can contact us at any time if you want to reduce your credit limit or opt out of having your credit card limit increased.

You can ask us to increase your credit card limit. We will consider this when we have made the appropriate checks.

Sometimes we may decide to reduce your credit card limit. We will tell you if we do this.

New Zealand Code of Banking Practice

Section 5 Credit

5.1 When considering your application fro Credit we may take into account your financial history, including information from Credit Reference Agencies. We will obtain your consent before accessing information about you from third parties.

We will only provide Credit to you or increase your Credit limit when the information available leads us to believe you will be able to meet the terms of the Credit Facility. We have the right to decide not to provide credit to you

Abacus Draft Code of Practice (Mutual Building Societies and Credit Unions)
Our Ten Key Promises to You

We will be Responsible Lenders - We will lend responsibly, and not promote over-commitment. We will try to assist you if you find yourself in financial difficulties.

Section 5 Responsible Lending Practices

5.1 We will always act as responsible lenders. We will base our lending decisions, including decisions to extend existing credit facilities, on a careful and prudent assessment of your financial position and capacity to repay. We will periodically review our credit assessment procedures and criteria.

5.2 We will only lend amounts to you that we believe, on the information available to us, you can reasonably afford to repay. In making this commitment, we are entitled to rely on your honesty and the accuracy of the information you provide to us (although we may undertake our own independent checks as well).

5.3 If we issue a credit card or other revolving credit facility, we will act responsibly in setting and increasing the amount of credit we make available to you. We will not wend you an unsolicited offer to increase your credit limit if you have a recent poor payment history, or regularly make only minimum monthly repayments on the facility.

5.4 We will ensure any unsolicited offer to increase your credit limit on a credit card or other revolving facility that we issue includes information on:

· The minimum payment required

· Options for lowering existing or new credit limits

· Rejecting the offer if you are currently having difficulties meeting your repayments, or your financial circumstances are likely to deteriorate in the future.

5.5 We will promote the responsible use of credit to our members and customers using a range of methods and strategies.

Mortgage and Finance Association of Australia Code of Practice
 

Loan Applications

24. A Residential Loan Member must always make such enquiries as are reasonably necessary in all the circumstances to determine an applicant’s capacity to repay the proposed loan.
Appendix D Extract from FSU Draft Charter of Responsible Lending March 2008 
Key Principles

The key principles and regulatory initiatives underpinning the Charter are as follows:

· Credit products and providers, including third parties, must be immediately regulated under a Commonwealth regulatory regime, consistent with the provision of other financial products; 

· All loans and credit products must be based on a genuine assessment of the consumer’s needs, the suitability of the product to meet those needs, and demonstrated capacity to meet the repayments; 

· No unsolicited pre-approved credit offers should be made to consumers; 

· Sales targets for finance industry staff should only be linked to remuneration if a living wage and across the board, guaranteed minimum salary increases are already in place; 

· Consumers must be informed of any commissions, bonuses, incentives or remuneration implications that those making the sale may receive as a result of selling a financial product; 

· Consumers must be allowed to ‘opt-out’ of receiving unsolicited product in their dealings with their financial institution; 

· Information about assistance mechanisms for people facing financial hardship must be made easily available; 

· All institutions must be members of an alternative dispute resolution scheme with the powers to resolve disputes without redress to the courts; 

· Financial literacy and education programs must be encouraged and supported by the industry and governments and provided to the community, particularly to vulnerable or disadvantaged groups. 

Credit Assessment and Increases

· Institutions must not sell credit products to a customer unless they have carried out a genuine assessment of the customer’s needs and capacity to repay the credit product.

· This process must sufficiently consider the debtor’s financial situation to satisfy a diligent and prudent credit provider that the debtor has a reasonable ability to repay the amount of credit provided or to be provided. 
· Institutions should obtain information about the customer’s financial position with specific regard to: level and type of income; and all credit accounts and applicable limits and balances; other repayment commitments; and credit history.

· If this process suggests that a consumer will have difficulty meeting the repayments then approval should not be given unless changes are made that would ensure the consumer has sufficient capacity to make repayments.
· Institutions should not increase the amount of credit available unless the consumer has requested the increase in writing, and the credit provider has carried out a satisfactory assessment as previously outlined. 
· Where credit limit increases are offered they should include details about what the new minimum repayments would be if the consumer accepted the increased limit. 
· Unsolicited offers of credit, including credit cards and increasing credit card limits must not be made

Appendix E Extract of Provisions of Act Fair Trading Amendment Bill 2002 Relating to Unsolicited Credit Contracts And Credit Limits
An Act to amend the Fair Trading Act 1992 

28A Unsolicited credit contracts and increases in credit limits

(1) A credit provider must not enter into a credit contract with a debtor unless the credit provider has carried out a satisfactory assessment process.

(2) A credit provider must not increase the amount of credit available under a credit contract unless—

(a) The debtor has requested the increase in writing, or the credit provider has offered the debtor the increase and the debtor has accepted the offer in writing; and

(b) The credit provider has carried out a satisfactory assessment process.

(3) In this section:
credit contract—see the Consumer Credit (Australian Capital Territory) Code, section 5 (Meaning of credit contract)

credit provider, in relation to a credit contract, means a person who provides credit under the credit contract in the course of a business of providing credit or as part of or incidentally to any other business of the credit provider, and includes a prospective credit provider.

debtor means a person (other than a guarantor) who is liable to pay for (or to repay) credit, and includes a prospective debtor.

satisfactory assessment process, in relation to a debtor, means an assessment of the debtor’s financial situation sufficient to satisfy a diligent and prudent credit provider that the debtor has a reasonable ability to repay the amount of credit provided or to be provided.

Appendix F Extracts Of Hardship Provisions In Other Codes
UK Code

Section 14 Financial Difficulties – how we can help

14.1 We will be sympathetic and positive when we consider any financial difficulties you may have. Our first step will be to try to contact you to discuss the matter.

14.2 If you find yourself in financial difficulties, you should let us know as soon as possible. We will do all we can to help you to overcome your difficulties. With your cooperation, we will develop a plan with you for dealing with your financial difficulties and we will tell you in writing what we have agreed.

14.3 The sooner we discuss your problems, the easier it will be for both of us to find a solution. The more you tell us about your full financial circumstances, the more we may be able to help you.

14.4 If you are having difficulties, you can also get help from debt-counselling organisations. WE will tell you where you can get free money advice. If you ask us to, we will work with debt-counselling organisations , such as Citizens Advice, money advice centres or the Consumer Credit Counselling Service. Their contact details area as follows:
You should be aware that there are other companies that charge a fee for managing your debts. It is your responsibility to check the fees that may be charged before asking these companies to act on your behalf.

14.5 If you have debts with many creditors, a debt-counselling organisation may complete a Common Financial Statement (or equivalent statement we accept) on your behalf, which we will accept as the basis for negotiations with you in drawing up a debt management plan.

14.6 In certain circumstances we may pass your debt to another organisation or debt collection agency. When arranging how you will make your repayments, we will always choose reputable firms which agree to follow the Code.

14.7 In other circumstances, we may sell your debt. We will always choose e reputable firms if we don this.

New Zealand

Section 5 Credit

Section 5.1 Provision of Credit

(j) 
(iiii) We will communicate with you when we have concerns about your business and/or our relationship with you, explaining the reasons for our concern.

(iv) If you find your self in financial difficulty please contact us immediately so we can consider your particular situation and any recovery propositions. You should contact us before you default under any Credit Facility or as soon as possible thereafter as the sooner you contact us the better position we will be in to assist you.

(v)We may ask for additional financial information and/or seek an independent review. If we do so, we will explain our requirements and that there may be costs attached

(vi) where we have requested that you obtain an independent review of your business. where possible we will seek to discuss the information provided with you (and, should you request, your advisers) before taking any legal action 

(vii)if you act in good faith, keep us informed about developments, keep your agreements with us, heed what your own and any independent advised say and are prepared to make the changes needed early enough to preserve the underlying business, we will not normally seek the immediate appointment of a receiver to start other recovery proceedings.

ABACCUS Draft Code of Practice
22 If your are in financial difficulties

(22.1) We will work with you in a constructive way if you experience genuine difficulties meeting you financial commitments to us. With your agreement and commitment, we will try to assist you to overcome those difficulties. WE will do this whether or not you have a right to seek a hardship variation under the consumer credit laws.

(22.2) We will have procedures in place to ensure we:

· Respond promptly to any request or application made to us (WE may also initiate contact to discuss your financial situation).

· Genuinely consider your request or application. taking account or your situation. However we will only be able to do this if your provide us with the financial information and documents we may reasonably need to assess your situation for ourselves

· Encourage you to keep making what payments you can while we are considering your request.

· Consider longer term as well as short-term financial issues where they are relevant. If you are experiencing longer term difficulties, we will try to develop an appropriate solution with you to allow you to meet your obligations.

· Not have your default listed on your credit file while we are considering your application or request

· Propose realistic alternative arrangements (where possible) if we are unable to agree to your application or request.

· If we agree on a plan to assist you, summarise this in a letter to you.

· If we are unable to assist you, advise you promptly in writing. We will also advise e you of any rights you may have to seek a change on the grounds of hardship under the consumer credit laws, and

· Refer you to financial counseling or similar service in appropriate cases (subject to availability).

General Insurance Code of Practice

3 Insurance Claims

Financial Hardship 
3.7 Where you satisfactorily demonstrate to us that you are in urgent financial need of the benefits your are entitled to under your policy as a result of the event causing the claim, we will:
Fast track the assessment and decision process of your claim, and/or

Make and advance payment to assist in alleviating your immediate hardship within 5 business days of you satisfactorily demonstrating your urgent financial need.
Debt Collection 

3.10 We and our Service Providers will comply with the ACCC and ASIC Debt Collection Guideline for Collectors and Creditors, which require us to act fairly and in a considerate manner.
Financial Hardship

3.11 If a person is experiencing difficulty repaying a debt due to illness, unemployment or other reasonable cause, and they reasonably expect to be able to discharge the debt if repayment terms are arranged, we will consider one of the following options

· a extending the period of repayment and reducing the amount of each payment accordingly
· postponing payments for an agreed period

· extending the period of repayment and postponing the repayment for an agreed period.

If we are unable to reach an agreement with the person about the repayment of the debt we will provide information to them about:

· our complaints handling procedures; and

· the existence of the Australian Financial Counsellors and Credit Reform Association for a referral to a not for profit, free counseling service.

Mortgage and Finance Associations of Australia Code of Practice November 2007

If the member becomes aware, or is advised by the borrower, that the borrower is or may be in financial difficulties, the Member will consider in good faith whether it is reasonably appropriate to vary the payment terms of the credit facility, and if its is appropriate, suggest that the borrower requests the Credit Provider to vary the borrower’s repayment terms.

In complying with clause 65, the Member must

· have regards to the borrower’s financial circumstances and consider in good faith and within a reasonable time the borrower’s request to vary the payment terms

· suspend any action to recover any payments due under the credit facility and, if it has not listed a default already, not list a credit default in respect of the credit facility against the borrower until

· the member informs the borrower in writing whether or not it will vary the payment terms and 

· if the member and the borrower agree to vary the payment  terms, if the borrower fails to meet the varied payment terms , and

· encourage the borrower to make payments the borrower can afford pending the member informing the borrower of its decision

The Member must act reasonably in assessing the borrower’s request to vary the payment terms under the borrower’s credit facility. 
� Established under Clause 5.3 of the Code


� Australian Productivity Commission website htpp://www.pc.gov.au/projects


� ibid


� ASIC Press Release 20 May 2008 available at htpp://www.asic.gov.au


� Fourth Edition July 2007


� 29 November 2007
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